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IRS to Require Uncertain Tax Position Disclosures in 2010

At the beginning of the year, the IRS announced its intent to require certain taxpayers to disclose uncertain tax positions (UTPs) as part of 
their annual tax return filings (Announcement 2010-9). In IRS Announcement 2010-17, the IRS made it clear that it plans to implement 
these disclosure requirements for tax years beginning in 2010. More recently in Announcement 2010-30, the IRS released a draft 
Schedule UTP and specific instructions to fulfill that requirement. IRS officials have publicly restated their position that it will not withdraw 
the proposal.

In Announcement 2010-9, the IRS proposed to retain its existing policy regarding the disclosure of taxpayers’  tax accrual work papers — 
that the IRS will generally not ask taxpayers to disclose their tax accrual work papers (the subject of the Textron1 litigation) on audit. 
Instead, the IRS will require certain taxpayers file a new Schedule UTP listing a concise description of each UTP for which the taxpayer or 
a related entity has recorded a reserve in its financial statements.

Announcement 2010-30 contains a draft Schedule UTP and instructions. The instructions provide that only certain corporations with 
assets equal to or exceeding $10 million and that have audited financial statements need to complete Schedule UTP, specifically: 

Corporations that are required to file a Form 1120, U.S. Corporation Income Tax Return 
Insurance companies that are required to file a Form 1120 L, U.S. Life Insurance Company Income Tax Return or Form 1120 PC, 
U.S. Property and Casualty Insurance Company Income Tax Return 
Foreign corporations that are required to file Form 1120 F, U.S. Income Tax Return of a Foreign Corporation 

The instructions also outline the definition of a UTP, which is any position that the taxpayer records a reserve with respect to that tax 
position (regardless of whether the accounting system is GAAP (i.e., FASB Interpretation No. 48 (FIN 48)), IFRS, or other country-specific 
accounting standards, including a modified version of any of the above. The taxpayer also must include as UTPs positions that the 
taxpayer did not to record a reserve based on an expectation that the taxpayer will litigate the issue or based on IRS administrative 
practice. Schedule UTP requires a concise description of each position and the amount of the maximum tax adjustment.

Under the draft instructions, an affiliated group of corporations filing a consolidated return will file a Schedule UTP for the affiliated group. 

Potential Implications

Disclosure of UTPs will probably have a significant effect in how IRS auditors operate. Taxpayers’  primary objection to IRS access of tax 
accrual work papers is that the work papers present a road map to the taxpayer’s vulnerable tax positions. With the tax accrual work 
papers in hand, an IRS auditor will likely discover UTPs. While the IRS has said that it will not ordinarily ask for tax accrual work papers, 
the disclosure schedule is, as a practical matter, the equivalent. IRS auditors will likely rely heavily on the schedule to evaluate the 
taxpayer’s return and to pinpoint potential adjustments. Schedule UTP will give auditors a guide to focus their examinations instead of the 
auditor having to sift through large amounts of information. 

This may mean that auditors simply address the issues disclosed on Schedule UTP and end their audits more quickly. Taxpayers may 
find that auditors ask for less information and the audit may be less time consuming. However, auditors may be more willing to assess 
issues that have been disclosed with the knowledge that the taxpayer estimated that many of these issues were less than likely to be 
resolved in the taxpayer’s favor. 

Disclosure of UTPs may make the IRS and its auditors far more efficient. To the extent that advisory firms are promoting tax positions or 
tax planning that includes a UTP subject to disclosure under the rules, disclosure will allow the IRS to focus in and target “tax products”  
and taxpayers much faster and more efficiently. The proposed disclosure schedule also represents hours of work that auditors currently 
have to do themselves. This means that, if the number of auditors remains constant, the IRS will be able to audit more taxpayers, more tax 
years, and more issues.

Schedule UTP will allow IRS auditors to focus on the issues that will lead to the largest adjustments. Auditors may focus on certain issues 
(i.e., Tier I and Tier II issues) and less on far-ranging and off-the-radar issues. With Schedule UTP, auditors’  inquiries may become 
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shorter and focus on the positions disclosed on Schedule UTP for adjustments; the IRS may neglect other issues for adjustments. 

Schedule UTP will increase taxpayer compliance costs, particularly for mid-sized corporations that are not publicly reporting corporations. 
These corporations may find that their current accounting processes are insufficient and will require additional work to complete Schedule 
UTP.

The proposal may make the auditor-client relationship even more contentious. Since the passage of Sarbanes-Oxley and the resulting 
additional potential liabilities, auditors have found themselves in a more adversarial position vis-à-vis their clients. Under the proposal, the 
auditor’s determination that an issue requires a FIN 48 tax reserve will not only trigger an adverse accounting result but also a disclosure 
to the IRS.

It is unknown exactly how Code Section 6694 (tax-return preparer penalties) will interact with the new schedule. As written, Code Section 
6694 does not penalize tax-return preparers for not making disclosures (disclosure does provide a defense in certain situations). 
However, the Treasury Department may seek to change Code Section 6694 to ensure that tax-return preparers are liable for the 
nondisclosure of UTPs. Such a change would be in line with the current IRS strategy of making taxpayers’  advisors liable for penalties in 
some situations when the taxpayer did not file a proper return. If disclosure increases the likelihood that a taxpayer will face an 
adjustment, the Treasury Department will look for a mechanism to ensure that taxpayers disclose appropriately.

Taxpayers and their professional service providers may also find it difficult to complete the Schedule UTP and retain their attorney-client 
privilege, the Section 7525 tax practitioner privilege, and the work product doctrine. Taxpayers generally waive these privileges by 
disclosure. Because Schedule UTP requires a concise description of uncertain tax issues, the taxpayer should take care to protect, as 
much as possible, disclosure of privileged information and work product linked to future litigation.

Taxpayers who take UTPs will be much more likely to have those uncertain positions subjected to close scrutiny. Thus, the return on 
efforts to create a good record for the IRS is now higher (because there is less of a chance that the auditor will fail to ferret out the issue). 
Taxpayers should take greater care to create a good record (and to eliminate bad facts) if they wish to take (and later defend) a UTP. 

Schedule UTP specifically asks for information regarding tax positions that taxpayers do not disclose under FIN 48 based on the 
administrative practice of the IRS. This will allow the IRS to value the amount of tax revenue lost based on any of its administrative 
practices. The Treasury (and Congress) may, in the future, become more self-aware of the effect of its administrative practices on tax 
revenue and, as a result, may undertake future efforts to modify those practices.

Lastly, state revenue departments will, and some already are, explore requiring taxpayers to make similar disclosures on their state 
income or franchise tax returns. In any event, many states require taxpayers to attach their federal tax return to their state tax returns and 
thus will have the benefit of the federal disclosures.

1 United States v. Textron, Inc., 577 F.3d 21 (1st Cir. 2009), cert. denied, U.S. Lexis 4373 (2010)
 

Legal News Alert is part of our ongoing commitment to providing up-to-the-minute information about pressing concerns or industry issues 
affecting our clients and colleagues.

If you have any questions about this alert or would like to discuss the topic further, please contact your Foley attorney or the following 
individuals:

Carl D. Fortner
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414.297.5739
cfortner@foley.com
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Milwaukee, Wisconsin
414.319.7053
jkohout@foley.com

Timothy L. Voigtman
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414.297.5677

Page 2 of 3 JULY 2010

©2010 Foley & Lardner LLP •  Attorney Advertisement •  Prior results do not guarantee a similar outcome 
Models used are not clients but may be representative of clients •  312 N. Clark Street, Suite 2800, Chicago, IL 60654 •  312.832.4500 



tvoigtman@foley.com

Internal Revenue Service regulations generally require that, for purposes of avoiding United States federal tax penalties, a taxpayer may 
only rely on formal written opinions meeting specific requirements described in those regulations. This newsletter does not meet those 
requirements. To the extent this newsletter contains written information relating to United States federal tax issues, the written information 
is not intended or written to be used, and a taxpayer cannot use it, for the purpose of avoiding United States federal tax penalties, and it 
was not written to support the promotion or marketing of any transaction or matter discussed in the newsletter.
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ABOUT FOLEY 

Foley's Tax attorneys offer corporate clients comprehensive federal, state, and international tax services, ranging from transactional tax planning and tax litigation to 
legislative and regulatory advocacy. Our corporate clients range from Fortune 100 companies to small, entrepreneurial start-up businesses. We also serve a large 
number of insurance companies of all sizes as well as charities, health care organizations, trade and other associations, and other tax-exempt entities. 

Foley & Lardner LLP Legal News Alert is intended to provide information (not advice) about important new legislation or legal developments. The great number of 
legal developments does not permit the issuing of an update for each one, nor does it allow the issuing of a follow-up on all subsequent developments.

If you do not want to receive further Legal News Alert bulletins, please e-mail info@foley.com or contact Marketing at Foley & Lardner LLP, 321 N. Clark Street, 
Suite 2800, Chicago, IL 60654 or 312.832.4500.


