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DIVIDED INFRINGEMENT: EXPANDING THE EXTRATERRITORIAL SCOPE
OF PATENT LAW

INTRODUCTION

Patent law has historically been territorial in nature.' In simplest terms, this means
that U.S. patents do not protect against the manufacture, use, or sale of inventions outside
of the United States. However, technology cannot always be easily contained within
national borders. It is clear that situations exist in which one can benefit from a patented
invention within the United States by performing steps of a method or constructing
elements of a product elsewhere. For example, the strategic placement of a router or server
outside of the United States may allow a would-be-infringer to escape liability because
there is no one country in which all steps of the patented invention is being practiced.
Because information is so easily transmitted across national borders the would-be-infringer
sacrifices little in profits by practicing different steps of a patent process or system in
different locations.” The territorial nature of patent law creates problems for patents
practiced from locations in different countries because no one country’s patent law may
actually cover the infringer’s activity, even if the inventor owns patents in each relevant
country. The result is a gap: a patented invention is being practiced, but no country’s laws
may actually cover that activity. Potential infringers taking advantage of this gap are in

essence “gaming” the patent system.

I Brown v. Duchesne, 60 U.S. (19 How.) 183 (1857).

2 See generally Mark A. Lemley et al., Divided Infringement Claims, 33 AIPLA Q.J. 255 (2006) (discussing
problems arising from patents written to cover modem technologies which attempt to bring the distributed
acts of different users around the globe into the ambit of a territorial legal system that looks for a single
infringer).

3 Gee Dan L. Burk, Patents in Cyberspace: Territoriality and Infringement on Global Computer Networks,
68 TUL. L. REV. 1, 48 (1993) (describing that in order to prevent competitors from putting part of patented
invention offshore, owners of software patents would need to license their technology for less than cost of

transmitting data offshore and back).




While the potential to game the patent system has existed since the first patent was
granted, it is not been until the last couple decades that we have seen a rise in this type of
questionable behavior. This is because it was not until the Internet that defendants could
transmit information across national borders in a cost-efficient way that would allow
defendants to escape liability within a country while still reaping the returns of that market.
In this paper I will use the term divided infringement to refer to a patented invention that is
being practiced in multiple jurisdictions and not solely in one jurisdiction.

I begin in Part I by discussing the general presumption against extraterritoriality. I
then describe the state of the law with regard to the extraterritorial application of trademark
and copyright law. In particular, I argue that these other intellectual property regimes are
drifter towards a greater transnational scope. Part II of this paper reviews the U.S. patent
infringement statute to detail where and how international standards and activities play a
role in U.S. patent infringement law. I explore the Federal Circuit’s recent expansion of
the extraterritorial nature of the U.S. patent infringement law in Part III and argue that this
expansion is less than an ideal solution to the problem. In Part IV, I explore the normative
reasons for why the transnational scope of U.S. patent law should be expanded and other
commentators’ solutions to divided infringement. Finally, in Part V, I advocate the
adoption of a substantial effects test, constrained by comity concems to expand the
transnational scope of U.S. patent law.

PART I ~EXTRATERRITORIAL INFRINGEMENT IN INTELLECTUAL PROPERTY LAaw
Extraterritoriality is typically defined as “the application of one country’s laws to

events occurring outside the country’s borders.”* Generally courts have disfavored

4 Jane C. Ginsburg, Extraterritoriality and Multiterritoriality in Copyright Infringement, 37 VA.J.INT'L L.
587, 588 (1997).




5

extraterritorial application of U.S. law.” Courts usually presume that Congress did not
intend a law to have extraterritorial effect absent a clear signal from Congress to the
contrary. ©  Courts, however, have not uniformly applied the presumption against
extraterritorial reach of U.S. laws. The courts’ non-uniform treatment of the presumption
is evident within the other two traditional branches of intellectual property: trademarks and
copyright law. The extraterritorial nature of trademark law was expanded in the 1950s,
whereas the transnational scope of copyright law is more limited but moving towards

greater transnationality. In this part I will review the extraterritorial scope of trademark

law and copyright law and provide a historical explanation for the expansion in their

transnational scope.

A. TRADEMARK LAW

Trademark law protects the use of a word, phrase, symbol, or device which
uniquely identifies goods in commerce. The first Federal Trademark Act was passed in
1870, but the Supreme Court declared it unconstitutional in The Trademark Cases on the
grounds that the Act was not limited to interstate commerce and found to be based
improperly on the patent and copyright clause of the Constitution.” In 1905 Congress,
under its Commerce Clause power, passed the first comprehensive U.S. Trademark Statute
which provided protection of a mark on the principle of prior ownership and use.® Finally,

in 1946 Congress passed the Lanham Act which creates the modern U.S. Trademark

system.9

5 EEOC v. Arabian American oil Co., 499 U.S. 244, 248 (1991).

§ Id.; see also Elizabeth Chien-Hale, Asserting U.S. Intellectual Property RIGHTS IN China: Expansion of
EXTRATERRITORIAL Jurisdiction?, 44 J. COPYRIGHT SOC™Y U.S.A.198, 204 (1997).

7 The Trademark Cases, 100 U.S. 82 (1879).

8 1d.
915U.S.C. §§ 1051-1127 (2000).



The Lanham Act has been read to extend to acts occurring outside of the United

States. This extension to extraterritorial behavior can be traced back, at least in part, to the
Supreme Court decision of Steele v. Bulova Watch Co., Inc."® In Bulova, Bulova, a New
York corporation who produced watches, sued Steele, a U.S. citizen who conducted a
watch business in Mexico City, for trademark infringement.'! Steele imported parts for his
watch business from the United States but assembled his watches, stamped them with the
name “Bulova,” and sold them in Mexico.”? The Supreme Court interpreted the clause “all

13 of the Lanham Act expansively

commerce which may lawfully be regulated by Congress
to extend jurisdiction to acts outside the United States."* Finding the district court had
personal jurisdiction over Steele!’, the Supreme Court noted that “[w]e do not deem
material that petitioner affixed the mark ‘Bulova’ in Mexico City rather than here, or that
his purchases in the Urﬁted States when viewed in isolation do not violate any of our
laws.”'¢ However, the Court stressed the potential damage to the American corporation’s
trade reputation,'’ the fact that Steele was a U.S. citizen,'® and that fact that Mexico’s
courts had nullified Steele’s Mexican registration of “Bulova.”"’

A number of questions were left open by the Bulova opinion. In particular, the
Court did not provide guidance on what would have happened if Steele had had a valid

registration in Mexico (raising comity concems) or if Steele were not a U.S. citizen. In

response, most of the lower courts have adopted some sort of a three-part test, which

10344 U.S. 280 (1952).

Y 1d at281.

214

1315 1U.8.C. § 1127 (2000).

1 Id at 287.

15 I1d. at 289.

1 1d. at 287. )
1 1d. at 286.
18 1d. at 286.

¥ 1d at 287.



factors in the citizenship of the defendant, whether the defendant had valid trademark ri ghts
in the foreign country, and whether the defendant’s actions had an effect on commerce
within the United States.”

The Court’s decision to extend the transnational reach of the Lanham Act in Bulova
can, in part, be explained by the increased globalization of markets that occurred during the
1950s. The Bulova case occurred shortly after World War II; soldiers, many of whom left
the United States for the first time for their military duties, were returning home to America
from overseas. This was one of the first times in U.S. history that a significant portion of
the population was reentering America after spending time abroad. In addition, many U.S.
companies were expanding their business abroad, especially in Europe. The United States
government encouraged the overseas activities of U.S. companies with federal foreign aid
programs, such as the Marshall Plan. Finally, the United States occupied both the southern
portion of the Western sector of Germany from 1945 to 1955 and Japan from 1945 to 1951
after the end of the war. The rapid expansion of U.S. overseas businesses, the occupation
of foreign countries, and the rapid influx of traveling soldiers most likely influenced the
Court’s decision to extend the extraterritorial reach of the Lanham Act. Soldiers brought
back presents for their wives and families from Europe and the increased globalization of
domestically based companies led to a greater interest in protecting the reputation of U.S.
companies. All of these factors may have influenced the Court’s decision to expand the

Lanham Act’s reach to cover some overseas activities in the 1950s.

B. COPYRIGHT

2 Spe ¢.g., Vanity Fair Mills, Inc. v. T. Eaton Co., 234 F.2d 633, 642-42 (2d Cir. 1956); Nintendo of Am.,
Inc. v. Aeropower Co., 34 F.3d 246, 240 (4th Cir. 1994); American Rice, Inc. v. Arkansas Rice Growers
Coop. Ass’n, 701 F.2d 408, 414 n.8 (5th Cir. 1983).




Copyright law protects “original works of authorship fixed in any tangible medium
of expression.”21 The first federal copyright statue was adopted by Congress in 1790.%
After a series of amendments and revisions the statute was comprehensively recodified in
1909.2 The third major revision of the copyright act occurred in 1976 and still stands
today as our current law.?* The 1976 Copyright Act generally gives the owner of copyright
the exclusive right to reproduce the work in copies, to prepare derivative works based upon
the work, to distribute copies of the work to the public, and to perform and display the
works publicly.”® Similar to the Lanham Act, neither the “exclusive rights” of copyright
listed in Section 106 nor the general infringement provision listed in Section 501(a) of the
Copyright Act mention any particular territory. ~While the courts have held the
extraterritorial reach of copyright law is less than that of trademark law, there is a trend
towards a continual expansion of the extraterritorial scope of the Copyright Act. Courts
now routinely hold that non-domestic activity falls under the protective ambit of the
Copyright Act when an infringing act occurs within the United States.

As an early example of the presumption against the extraterritorial application of
the Copyright Act can be found in the Supreme Court’s 1908 decision in United Dictionary
Co. v. G. & C. Merriam Co.*® In this case the Court held that U.S. law did not require the
attachment of copyright notice to publications outside the U.S. because it was unlikely that

Congress intended to extend such a legal requirement beyond its sphere of territorial

2
control.?’

2117 U.S.C. § 102(a) (2000).

22 [Copyright] Act of May 31, 1790, ch. 15, 1 Stat. 124.

B [Copyright] Act of March 4, 1909, ch. 320, 35 Stat. 1075.

2 [Copyright] Act of Oct. 19, 1976, Pub. L. No. 94-533, 90 Stat. 2541.
317 U.S.C. § 106 (2000).

%208 U.S. 260 (1908).

Y Id. at 264.




The Ninth Circuit has continued the trend of strictly enforcing the presumption with
regard to copyright law, as evidenced by its 1994 Subafilms, Ltd. v. MGM-Pathe
Communications Co.®® decision. In that case, the Ninth Circuit held that U.S. law does not
prohibit a U.S. resident from authorizing foreign activity which would constitute copyright
infringement if conducted in U.S. territory.

In contrast, the Second Circuit has taken a mbre liberal view of the transnational
reach of the Copyright Act. In Update Art, Inc. v. Modiin Publishing, Ltd.” the Second
Circuit pronounced that extraterritorial application of U.S. copyright law is permissible
“when the type of infringement permits further reproduction abroad.”®® The doctrinal
foundation for Update Art was articulated fifty years earlier by the Second Circuit in
Sheldon v. Metro-Goldwyn Pictures Corp.®! In Sheldon, Learned Hand reasoned, if a
defendant has made an unauthorized reproduction of a copyrighted work, the copyright
owner acquires an equitable interest in the infringing work that “attache[s] to any profits
from its exploitation, whether in the form of money remitted to the United States, or of
increase in the value of shares of foreign companies held by the defendants.”? The Ninth
Circuit in the Subafilms decision directly expressed that this theory for expanding the reach
of the Copyright Act was not recognized in the Ninth Circuit.”

Nonetheless, the Ninth Circuit has limited the applicability of Subafilms in Los
Angeles News Service v. Reuters Televisions Int ] Ltd>? In LA News Service, the Ninth

Circuit held that subsequent extraterritorial acts of infringement are cognizable under the

2894 F.3d 1088 (9th Cir. 1994).
29 843 F.2d 67 (2d Cir. 1988).

30 1d. at73.

31106 F.2d 45, 52 (2d Cir. 1939).
2 1d at 52.

33 Subafilms, 24 F.3d at 1094.
34149 F.3d 987 (9th Cir. 1998).




Copyright Act where initial act of infringement occurred within the United States. >’
Additionally, several District Courts have criticized and declined to follow Subafilms.*®
While, the extraterritorial scope of Copyright Act is more limited than the Lanham
Act, there is a trend towards expanding the transnational reach of the Copyright Act.
Additionally, there are several reasons to believe that the transnational scope of copyright
will only continue to grow in importance. First, U.S. movies, television programs, and
music are starting to enjoy large audiences abroad, and foreign works have begun to appeal
to Americans.”’ There are a growing number of communities that consume works in a
language that is different from their native tongue. For example, Hispanic Americans are
now the largest minority group in the U.S. and industry has taken notice.”® Furthermore,
the Internet carries previously unimaginable amounts of information and a multitude of
services, and is frequently used to sell and download products. Because the Internet allows
for low-cost transactions that can occur almost instantaneously despite the fact that the
individual who is downloading the product and the source of the downloaded information
could be located in different countries, international markets will be easier to reach. As

populations demand works in languages that differ from the one primarily spoken in the

35
Id. at 990.
36 See, e.g., Curb Music Co. v. MCA Records, Inc. 898 F. Supp. 586, 594 (M.D. Tenn. 1994) (“Subafilms

relies upon a peculiar interpretation of the scope and nature of the authorization right in 17 U.S.C. § 106 . ..
[which is] contrary [] to well-reasoned precedent, statutory text, and legislative history.”); National Football
League v. Primetime 24 Joint Venture No. 98 Civ. 3778, 1999 U.S. Dist. LEXIS 3592, at *3, *10 (S.D.N.Y.
Mar. 24, 1999) (holding that “where an individual commits an act of infringement in the United States that
permits further reproduction outside the United States . . . a court may assert jurisdiction over those foreign
acts and a plaintiff may recover damages for the infringing acts that took place extraterritorially”); Expediters
Int’l of Washington, Inc. v. Direct Line Cargo Management Services, Inc. 995 F. Supp. 468, 476-77 (D.N.J.
1998) (holding “mere authorization of infringing acts abroad constitutes direct infringement liability” and
therefore falls within the scope of the Copyright Act.).

37 Bvidenced in part by the growing number of foreign films that have become box office successes in the
past decade.

38 Hala El Nasser, 39 Million Make Hispanics Largest U.S. Minority Group,
http://www.usatoday.com/news/nation/census/2003-06-1 8-Census_x.htm (describing how Latinos have
changed America from the introduction of “Spanglish” advertisements to the Latin explosion of mainstream

pop music).




region, the limited transnational scope of the Copyright Act will become increasingly

questioned.
PART ITI—PATENT LAW INFRINGEMENT

A patent is a government grant that gives the patentee the right to exclude others
from using, selling, or making the patented invention. A patentee receives these exclusive
rights in exchange for the regulated, public disclosure of certain details of an invention
which is new,” nonobvious,* and useful.*! Patent infringement occurs when the subject
matter claimed in a patent has been utilized by someone other than the rightholder, without
the owner’s approval or in violation of terms of use given by the owner. While foreign
activities are relevant to the assessment of whether an inventor should be granted a patent,*
the same is not true for patent infringement, where a patent holder may try to exercise his
exclusive rights in a way that distributes the activites require for infringement outside the
United States. This part of the paper discusses the international considerations which are
taken into account in the U.S. patent infringement statute.

A. DIRECT INFRINGEMENT

A person is held liable for direct infringement when the infringing acts have been
performed by themselves.** Section 271(a) of the Patent Act provides that whoever
without authority makes, uses, offers to sell, or sells any patented invention, within the

United States, or who imports the patented invention into the United States during the

39 35 U.S.C. § 102 (2000).
40 35 (J.8.C. § 103 (2000).

4135 1J.8.C. § 101 (2000).
2 Gae 35 U.S.C. § 102(b), which precludes a patent if “the invention was printed or described in a printed

publication in this or a foreign country.” Also, 35 U.S.C. § 102(c) proscribes patent protection to an inventor
who “has abandoned the invention,” this provision contains no geographic limitation; 35 U.S.C. § 102(f)
precludes a patent if inventor did not “invent the subject matter sought to be patented,” similar to § 102(c) this
provision contains no geographical limitation.

43 JANICE M. MUELLER, AN INTRODUCTION TO PATENT LAW, 257-58 (2003).




patent term without the patentee’s authorization during the term of the patent, infringes the

patent.44 Courts have traditionally interpreted the phrase “within the United States” to limit
the extraterritorial reach of section 271(a). In other words, all infringing activities had to
occur within the United States. The statute does not address whether all components of the
patented invention would need to be manufactured and assembled within the United States
to constitute infringement.

The Supreme Court addressed this issue in Deepsouth Packing Co., Inc. v. Laitram
Corp.* In Deepsouth, Laitram sued Deepsouth for allegedly infringing two of its patents.
The patepts in question, which were directed towards machinery that deveined shrimp, |
were held to be valid. Deepsouth defended by arguing that it did not make, use, or sell the
invention within the bounds of the United States but instead shipped components of the
patented invention abroad where they were assembled and sold to foreign users. The
Supreme Court found that section 271(a) makes “clear that it is not an infringement to
make or use a patented product outside the United States” and held that Deepsouth did not
infringe Laitram’s patents.

In direct response to Deepsouth, Congress enacted section 271(f), which effectively
overruled Deepsouth. Under section 271(f)(1), anyone who exports the unassembled
compénents of what would be an infringing device if completely built in the United States
is liable as an infringer if she actively induces the assembly of the device outside the
United States.*® Furthermore, under section 271(f)(2) anyone exporting a component that
is either not a staple article of commerce or which has no substantial noninfringing use is

also an infringer if the exporter knows that the component’s only use is in the patented

#35U.S.C. § 271(a) (2000).
5 406 U.S. 518 (1971).
435 1U.S.C. § 271(£)(1) (2000).

10



device and also knows that it will be combined outside of the United States into the

completed device.”’

Congress subsequently amended section 271 in 1988 by adding section 27 1(g).*®
Similar to section 271(f), section 271(g) closes a loophole in the statute resulting from the
territorial nature of patent rights. Specifically, section 271(g) defines as an infringer
anyone who import‘s,‘sells, or offers to sell in the United States a product made by a
patentedfinve;t\’\ij%ﬁ.‘ L}P‘Lrio'r to this amendment a competitor could circumvent a United States
patent thét’.'c’:”c,’)vered only the process of making a product, but not the product itself.*
Therefore, section 271(g) does have some exterritorial reach: A person who uses a
patented process outside of the United States and then subsequently imports the resulting
product into the United States will be held liable for direct infringement.

In 1994 Congress amended sections 271(a), (¢), (€), and (f) to include “offers to
sell” and “importation” of an invention in order to meet the United States’ obligations
under Trade Related Aspects of Intellectual Property agreement (TRIPS).50 In the same
year, Congress also added section 271(i), which narrows the meaning of “offer for sale” or

an “offer to sell” to only those in which the sale will occur before the expiration of the term

of the patent.” Similar to the amendments discussed above, Congress’s addition of “offers

4735 11.8.C. § 271()(2) (2000).

48 35 U.S.C. § 271(g) (2000).
# See, e.g., 132 Cong Rec. 817, 386 (1986)(“A significant loophole in our patent laws, as compared with

those of our major trading partners, has emerged as a major factor in dynamics of global innovation and
economic competition. In contrast to Japan and nearly all of the Western European nations, the United States
does not provide patent protection against the importation, and subsequent use or sale, or products made
abroad without authorization using a process patented in the United States.”).

50 Jruguay Round Agreements Act, 108 Stat. 4809, 49734990 (1994); See also ROBERT P. MERGES & JOHN
F. DUFFY, PATENT LAW AND POLICY: CASES AND MATERIAL 58 (2002) (providing a summary of TRIPs
changes); J.H. Reichman, Universal Minimum Standards of Intellectual Property Protection Under the TRIPs
Component of the WIO Agreement, 29 Int’l Law. 345 (1995) (same).

5135 1J.8.C. § 271(i) (2000).

11




to sell” to the Patent Act demonstrates an increasing trend to expand the extraterritorial

scope of patent law.
PART III—THE FEDERAL CIRCUIT’S EXPANSION OF EXTRATERRITORIAL NATURE OF
PATENT LAW

Even after these Congressional amendments, the U.S. patent statute remains silent
on many sorts of transnational activities that have grown exponentially in frequency and
importance over the last few centuries. There have been a series of recent decisions by the
Federal Circuit which have attempted to define the appropriate scope of extraterritorial
patent law jurisdiction under sections 271(a), (f), and (g) for software and networking-
dependent inventions, where the transmission of electronic signals or source code between
countries was at issue.”> In this section I will focus on the Federal Circuit’s most recent
foray into divided infringement, the highly publicized case, NTP, Inc. v. Research in
Motion,” involving a Blackberry handheld unit or pager. The open question in this case
was whether the system and method claims, issued in either country, can be directly
infringed by such a distributed system and process.

The Blackberry system, run by defendant Research in Motion (RIM), involves
wireless email technology. In particular, the system uses (1) a handheld unit, (2)
Redirector software installed on the user’s desktop or, alternatively, a corporate server, 3)
a Blackberry “Relay” sited in Waterloo, Canada‘,; and (4) a partner wireless network.>*

r

Email is copied from the email server and is sent, by the Desktop Redirector, to the

%2 See, e.g., Eolas Technologies Inc. v. Microsoft Corp. 399 F.3d 1325, 1339 (Fed. Cir. 2005) (holding
section 271(f) applied to intangible data, such as a software source code, as well as physical objects); AT & T
Corp v. Microsoft Corp 414 F.3d 1366, 1370 (Fed. Cir. 2005) (holding that “the act of copying is subsumed
in the act of ‘supplying,” such that sending a single copy abroad with the intent that it be replicated” was
sufficient to violate section 271(f)).

53 418 F.3d 1282, 1289 (Fed. Cir. 2005).

54 NTP, Inc. v. Research in Motion, Ltd. 418 F.3d 1282, 1289 (Fed. Cir. 2005).

12




Blackberry Relay in Canada.”® Email messages are then transmitted from the Blackberry

Relay over a partner wireless network to the handheld unit without a user-initiated Internet
connection.>® The handheld system can be used to send emails through the same process
for receiving email, except in reverse.”’ Sent emails are transmitted over a partner wireless
network to the Blackberry Relay which then directs the messages to the Desktop
Redirector.”® The Redirector places the email in user’s desktop email software, where it is
then dispersed through normal charmels.” The issue raised was whether, under § 271(a),
infringement by manufacture, use or sale of a patented product “within the United States”
could be found notwithstanding the location of the relay station in Canada.

The panel distinguished Deepsouth by noting that in that case, the assembly of the
patented invention was wholly outside of the United States, while the instant case involved
a system which was at least partly practiced within the United States.®” The court thought
the fact pattern in Decca Ltd. v. United States® more salient. In Decca, the claimed
invention was a radio navigation system requiring fixed stations to transmit signals to a
receiver.®? The receiver then calculated its location by measuring the time difference in
received signals.63 The accused system was operated by the United States and had two
stations in the United States and one station in Norway.** While the court made no clear
ruling on whether the system was “made” in the United States, it did find that the accused

system was “used” in the United States holding that use occurs “wherever the signals are

55 Id. at 1289-90.

5 1d. at 1290.

T1d.

B 1d.

¥

0 NTP, Inc. v. Research in Motion, Ltd. 418 F.3d 1282, 1315 (Fed. Cir. 2005).
61 544 F.2d 1070 (Ct. C1. 1976).

62 14, at 1075.

81d

4 1d

13



received and used in the manner claimed.”® More generally, the Decca court found

noteworthy that the system was owned by the United States, the beneficial use of the
system occurred within the United States, the system was controlled in the United States,
and the system lacked utility unless at least one station was placed outside the territorial
boundaries of the United States.*

The Research in Motion panel noted that the grammatical structure of § 271(a)
“indicates that ‘within the United States’ is a separate requirement from the infringing acts
clause,” and therefore it is unclear the exact territorial effect of §271(a) when the location
of the infringing act and at least part of the patented invention are different.®” With respect
to system claims, the court found that when an invention is a system of components, the
question is not whether the entire system is present within the country. Instead, one must
determine if the system can be used apart from where one or more of its components are
physically located. If so, use occurs at “the place at which the system as a whole is put into
service, i.e., the place where control of the system is exercised and beneficial use of the
system obtained.” % The court found that the Blackberry users in the United States
controlled and benefited from the exchange of information and therefore the use of the
system “as a whole occurs in the United States.”®

The Federal Circuit panel could have used the same legal analysis to determine
whether there was infringement of the counterpart method claims. It could have found a

location of use for the accused method by determining where control of the method is

exercised and where beneficial use of the method is obtained. But, believing that the “use”

% 1d. at 1083.

% 14 at 1081-82.

7 NTP, Inc. v. Research in Motion, Ltd., 418 F.3d 1282 (Fed. Cir. 2005).
% Id. at 1317.

 1d.
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