
 
 

©2009 Foley & Lardner LLP • Attorney Advertising • Prior results do not guarantee a similar outcome • 321 North Clark Street, Chicago, IL  60610-4764 • 312.832.4500 

 
 

 

Foley & Lardner LLP Executive Briefing 
 

Managing the Storm — 
Perspectives on Economic Recovery in Wisconsin and Beyond 

 
 

June 22, 2009 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 
©2009 Foley & Lardner LLP 

 
 

Managing the Storm — 

Perspectives on Economic Recovery in Wisconsin and Beyond 
June 22, 2009 

 

AGENDA 
 

8:00 a.m. to 8:25 a.m.  Registration, Networking and Continental Breakfast 

8:25 a.m.  Welcoming Remarks 

Anne E. Ross, Managing Partner, Foley & Lardner’s Madison Office
 

8:30 a.m. to 10:00 a.m. Plenary Session  
 
Keynote: Governor James E. Doyle 
 
Michael M. Knetter, Dean, University of Wisconsin School of 
Business 
 
John J. Oros, Managing Director, J.C. Flowers & Co. LLC 
 
David G. Walsh, Partner, Foley & Lardner LLP 
 
Question & Answer 
 

10:00 a.m. to 10:15 a.m. Break 

10:15 a.m. to 11:00 a.m.  Concurrent Breakout Sessions 

Breakout Session One - Auditorium Changing Course: The Current State of Credit Markets 

Corey A. Chambas, President and CEO, First Business Financial 
Services, Inc. 
 
Timothy S. Crisp, Partner, Foley & Lardner LLP 

 
Scott C. Lockard, Madison Market President, US Bank National 
Association 
 
Thomas K. Otte, Senior Executive Advisor, Harney Management 
Partners 
 
Toni Prestigiacomo, Partner, Foley & Lardner LLP 

 
Breakout Session Two – Room 219 Ports in the Storm: The State’s Response to Federal Stimulus 

Funding and Other Economic Development Initiatives 
 
Raymond R. Carey, Partner, Foley & Lardner LLP  
 
Andrew Moyer, Executive Assistant to the Secretary of the State of 
Wisconsin Department of Administration 
 
Aaron D. Olver, Deputy Secretary, Wisconsin Department of 
Commerce 
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Breakout Session Three – Room 221 On the Horizon: New Developments in Tax Incentive Financing 
 
Zach Brandon, Executive Assistant of the Wisconsin Department of 
Commerce 
 
Wayman C. Lawrence, Partner, Foley & Lardner LLP 
 
Andrew L. Nelson, Partner, Foley & Lardner LLP 
 
Paul T. Wrycha, Partner, Foley & Lardner LLP 
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Anne E. Ross, managing partner of the Madison office of 
Foley & Lardner LLP, has worked in the field of business law 
for more than 25 years. A partner in the Private Equity & 
Venture Capital and Commercial Transactions & Business 
Counseling Practices, and the Life Sciences and Insurance 
Industry Teams, her practice reflects the growing 
intellectual asset-based economy of the Upper Midwest, 
including extensive work with technology-driven companies 
and their investors, insurance companies, and tax-exempt 
organizations. Ms. Ross strives to work as her clients' 
partner in making the most of business opportunities, 
solving problems, and avoiding potential disputes through 
active listening, creative negotiation, and precise drafting of 
transactional documents. She acts as "outside general 
counsel" to many of her clients, serving as the focal point to 
bring the full resources of Foley & Lardner to bear on the 
project at hand in an effective and efficient manner. 

Ms. Ross serves as counsel to public and private companies 
in a variety of technology-driven industries. She has had 
extensive experience handling mergers and acquisitions, 
distribution and licensing arrangements, private debt and 
equity financings, and strategic partnerships for ag-biotech 
and pharmaceutical companies, software developers, 
medical instrument manufacturers, communications 
technology companies, and a number of "pure play" e-
commerce survivors. Ms. Ross regularly works with 
university faculty members, research scientists, and 
engineers on company formation and commercialization of 
emerging technology. She also represents venture capital, 
"angel," and institutional investors in fund formation and 
portfolio investment and divestment transactions. Ms. Ross 
co-authored the Wisconsin Department of Commerce 
publication Venture Financing: Raising Capital in Wisconsin. 
She is an ex-officio director and legal counsel to the 
Wisconsin Venture and Growth Capital Association, a 
founder and director of Accelerate Madison (a trade group 
for technology companies) and an ex-officio director and 
legal counsel to the Information Technology Association of 
Wisconsin, Inc. 



 

 
 

 
 

Ms. Ross' insurance industry experience includes regulatory 
compliance work (including new company formation) for 
title, health, life, and property/casualty insurers; mergers 
and acquisitions of stock and mutual companies; bulk 
reinsurance transactions; insolvency workouts; formation of 
holding companies; and private financing and strategic 
partnership transactions.  

Ms. Ross has served as legal counsel to scores of tax-
exempt entities, including public charities, grant-making 
foundations, research institutions, and trade groups. She 
has worked with the state of Wisconsin to organize several 
public/private nonprofit ventures, and has extensive 
experience with nonprofit/for-profit partnerships, 
cooperative research and development agreements, and 
licensing arrangements. Ms. Ross is a co-author of the 
Wisconsin State Bar publication, A Guide For Wisconsin 
Nonprofit Organizations. 

Ms. Ross has served as a director of Wisconsin Lawyers 
Mutual Insurance Company since 1988, SECURA Insurance, 
A Mutual Company, since 1993, and Associated Bank South 
Central since 1995. Ms. Ross has also served on the boards 
of directors of a number of nonprofit organizations and 
public commissions, including the Madison YWCA, the 
Urban League of Greater Madison, the Aldo Leopold Nature 
Center, the Business Forum, the Benedictine Life 
Foundation, and the Henry Vilas Zoo Commission. 

In 2006, 2007, and 2008, Ms. Ross was named as one of 
the top five percent of business and corporate attorneys in 
Wisconsin by Law & Politics Media, Inc. ("Super Lawyers"), 
which also identified her as one of the Top 25 Women 
Attorneys in Wisconsin. She is listed in the 2008 and 2009 
editions of The Best Lawyers in America®. Ms. Ross is named 
a "top lawyer" by Madison Magazine and has received the 
Wisconsin Law Journal "Leader in the Law" award. 

Ms. Ross graduated with her J.D. from Stanford University 
Law School in 1981, where she was associate editor of the 
Stanford Law Review. She earned a B.A. in physical 
anthropology, with distinction, from the University of 
Wisconsin - Madison in 1977. 
 



 

Biography  

 Biography of Governor Jim Doyle 

As our state’s 44th chief executive, Governor Jim Doyle is focused on 
creating opportunity for all of Wisconsin’s people.  To do that, he is working 
to strengthen our schools, make college more affordable, expand access to 
health care, grow our economy and cut taxes on hardworking Wisconsin 
families.   

When he took office in 2003, Governor Doyle inherited the largest budget 
deficit in Wisconsin history – a $3.2 billion hole.  By making deep and often 
difficult cuts in state government, he was able to balance the budget without 
hurting priorities like education and without raising taxes.   

Now Governor Doyle is working to move Wisconsin forward – creating jobs, 
expanding access to health care, and most importantly, investing in 
Wisconsin’s future: our kids. 

Creating Opportunity Through Education 

As the son and husband of teachers, Governor Doyle understands the power of education to provide 
opportunity and improve our lives.  Despite inheriting huge deficits, Governor Doyle has always made 
protecting and strengthening our schools his number one priority. 

Governor Doyle is working to reduce class sizes in the early grades and expand four year old kindergarten 
throughout the state.  He is fighting for reforms in the school funding formula to make it fairer and more 
flexible.  To make sure our kids are prepared for the jobs of tomorrow, Governor Doyle wants to raise 
standards by making a third year of math and a third year of science mandatory for high school graduation. 

Governor Doyle also believes that higher education should be affordable and available to everyone.  He has 
allowed families to deduct more of their college expenses, and is on pace to triple financial aid since the day 
he took office.   

Governor Doyle has also launched the Wisconsin Covenant, a partnership between the state, our public and 
private higher education institutions, and our students.  Under the Wisconsin Covenant, every eighth grade 
students who agrees to stay in school, maintain a B average and be a good citizen will be guaranteed a spot 
in college and a financial aid package that meets their family’s needs.  It will make high school more 
meaningful, and it will make the dream of college a reality for any student willing to work hard.   

Making Health Care More Affordable 

Governor Doyle is working to make health care more affordable and available to all Wisconsin citizens.   

As a first step, Governor Doyle is working to make all health care premiums tax free.  He has fought to save 
and expand SeniorCare – Wisconsin’s model prescription drug program – and is a leading national advocate 
for allowing citizens to buy safe, affordable prescription drugs from Canada.  He is also expanding Family Care 
statewide, so that seniors and people with disabilities can get care in their own homes and communities 
instead of being forced into nursing homes.   

Governor Doyle has proposed an innovative effort to expand health care coverage to virtually all of our 



citizens, including a plan to offer coverage to every child in Wisconsin.  By expanding Wisconsin’s BadgerCare 
program, allowing families to purchase low-cost insurance for their kids, and through other reforms, Governor 
Doyle’s plan will make affordable health insurance available to 98 percent of our citizens … more than any 
other state in the nation. 

Creating Jobs and Building an “Opportunity Economy” for Our Citizens 

Governor Doyle has made job creation a priority since day one of his administration, based on his bedrock 
belief that “there is no social program better than a good-paying job.” 

Governor Doyle’s strategy focuses on moving every sector of Wisconsin’s economy toward the “high end” – 
whether it is agriculture, tourism, technology, or manufacturing.  He has provided tax cuts and tax credits that 
encourage business development, expanded worker training, slashed burdensome red tape and implemented 
the most sweeping regulatory reform in the Midwest.  Through investments in technology, stem cell research, 
and renewable energy, Governor Doyle is working to attract new industries and new jobs to our state. 

As a result, Wisconsin has seen steady job growth since Governor Doyle took office, with tens of thousands of 
new jobs. 

Personal history 

Born on November 23, 1945, to James E. Doyle Sr. and Ruth Bachhuber Doyle, Governor Doyle and his three 
sisters grew up in Madison. Governor Doyle is married to Jessica Laird Doyle and they have two adult sons, 
Gus and Gabe.  
Governor Doyle’s parents were founding members of the modern Democratic Party in Wisconsin and he 
credits them for instilling in him the belief that politics and government are honorable professions, and that 
public service is a way to improve people’s lives.  

Governor Doyle attended Stanford University for three years, then finished his senior year at UW-Madison. He 
is a 1972 graduate of Harvard Law School. 
Inspired by John F. Kennedy’s call to public service, after college the Governor and First Lady worked for two 
years as teachers in Tunisia, Africa in the Peace Corps. After he graduated from law school, the Governor and 
First Lady moved to the Navajo Indian Reservation in Chinle, Arizona to work as an attorney and teacher, 
respectively.  

In 1976, Governor Doyle was elected Dane County District Attorney and served three terms from 1977-82. 
When he left that office, he spent eight years building his own private law practice until he was elected 
Wisconsin Attorney General in 1990. Governor Doyle was reelected as Attorney General in 1994 and 1998. 

He was elected as Wisconsin’s Governor in 2002 and reelected in 2006 with more votes than any candidate 
for Governor in Wisconsin history. 

  

 

 



 

 

 

Michael M. Knetter joined the University of Wisconsin-Madison School of Business as its dean in 

July 2002. As dean, he has orchestrated the novel $85 million Wisconsin Naming Gift, the 

expansion of Grainger Hall, the restructuring and improved national standing of the full-time MBA, 

and the restructuring and expansion of the Enterprise MBA.  Prior to joining the school, he was 

associate dean of the MBA program and professor of international economics in the Amos Tuck 

School of Business at Dartmouth College. 

 

Knetter has published widely in the areas of international and macroeconomics. He served as 

senior staff economist for the President's Council of Economic Advisors for former presidents 

George H.W. Bush and Bill Clinton. He is a research associate for the National Bureau of 

Economic Research, a director of Wausau Paper and American Family Insurance and a trustee of 

Neuberger Berman Funds and Northwestern Mutual Series Fund. He is also chairing the capital 

campaign for Interfaith Hospitality Network, a non-profit that assists in finding housing and work 

solutions for homeless families in Dane County, and the 2009 Madison All-City Swim Meet. 

 

Knetter completed his undergraduate studies in economics and mathematics at the University of 

Wisconsin-Eau Claire and his Ph.D. in economics at Stanford University." 

 



 
John J. Oros is a managing director of J.C. Flowers & Co. LLC, a private equity firm based in New 

York. In addition, Oros serves as executive chairman of Enstar Group, Limited, which is based in 

Bermuda. From 1980 to 2000, Oros was an investment banker in the Financial Institutions Group 

of Goldman, Sachs & Co., where he became a general partner in 1986. Oros serves on the Board 

of Directors of both Encore Capital Group in San Diego, Calif., and the Saddle River Valley Bank, 

N.J. 

 

Oros lives in Ridgewood, N.J., with his wife Anne, who graduated from the School of Social Work 

at UW-Madison in 1971. They have four children and have been foster parents to 26 newborn 

children through the New Jersey Department of Children and Families and several private 

agencies. Oros is an appointee to the New Jersey Task Force on Child Abuse and Neglect, a 

member of the Investment Committee of the Children's Aid and Family Services of New Jersey and 

is chairman of the University of Wisconsin Foundation. Oros was an appointee as chairman of the 

Federal Savings and Loan Advisory Council and served 10 years on the Board of the Community 

Foundation of New Jersey. He is a Distinguished Eagle Scout and is a past president of the 

Ridgewood Glen-Rock Council of the Boy Scouts of America, a director of the Greater NY Council 

and served on the Northeast Region Board of the Boy Scouts of America. 

 

In 2004, the Oros' gave $1 million to the Wisconsin School of Business, naming the John J. and 

Anne W. Oros Dining Room and the Kenneth B. Wackman Courtyard at the Fluno Center for 

Executive Education on the UW-Madison campus and funding the John J. Oros MBA Speaker 

Series at the business school. John was named a Wisconsin Distinguished Business Alumnus in 

1999.  

 



What a Mess!

John Oros
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Bear Markets

2



Current Banking Crisis

3

Most prolonged and deep crisis in recent history
Global Bank Share Price Changes (1988 – 2009)¹

U.S. Recession is just getting started!

Source: FactSet.
¹ Month-by-month analysis of change in share prices of largest 400 banks in the S&P GICS index.

Savings and Loan Crisis

U.S. Recession

Global Recession

Collapse of BCCI

Asian Crisis

Global Recession

Russian Crisis

LTCM

Argentina Crisis

Uruguary Crisis

Tech Bubble Burst

Insurance Crisis

Subprime Crisis

Credit Crunch

Collapse of Bear Stearns,
IndyMac, Washington 
Mutual, National City, 
Wachovia, Fannie Mae, 

Freddie Mac, 
Lehman Brothers, 
Merrill Lynch, AIG



Capital Injections and Market Caps of Banks

4

2007 (01/01/07)

2009 (06/12/09)

Market cap ($bn)

Tier 1 capital raised since 2007 ($bn)

$168

Bought Bear 
Stearns, WaMu

Capital raised

Govt. injection

$21
$25

New CEO

$121

$42

$31
$5

$240

Bought 
Countrywide, ML

$31
$451

$85

$53

$11

Converted to 
bank holdco

$85

$11
$10

$73

$12

New CEO, sold 
to Wells Fargo

$12
$252

Sold to 
Barclays

$14

$24

Sold to 
JPM

$12

$20

Sold to BofA, 
new CEO

$33
$251

Converted to 
bank holdco

$15
$10

1 Represents combined Banc of America/Merrill Lynch injection
2 Represents combined Wells Fargo/Wachovia injection

$11

Seized;
Sold to JPM

$43 $41

$120

$18
$252

Bought 
Wachovia

$19

New CEO;
Gov’t rescue

$71
$60

$131

$108

$88

$274

$85

$32



Household debt and net worth

5



CPPI vs Case Shiller

6



CMBS Subordination

7

Weighted avg. fixed-rate conduit CMBS subordination (%)

Source:  JP Morgan, Rating Agency Presales
Note: There were no CMBS issuances in 2H 2008
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David G. Walsh, a partner with Foley & Lardner and 
former managing partner, is a member of the firm’s 
Government & Public Affairs Practice and the Sports 
Industry Team. He has represented communications 
entities for over 30 years, developing particular skill in 
cable television and telecommunications law. He has 
assisted cable television companies and competitive local 
exchange carriers in all aspects of their business, 
including corporate structuring, franchising, and facility 
siting. Significant firm clients in the telecommunications 
and cable television areas include Charter 
Communications, Inc., TDS Telecom, Inc., Bresnan 
Communications, Inc., and TDS Metrocom, Inc. 

Mr. Walsh has served as primary counsel in a number of 
significant litigations involving telecommunications law, 
including successful challenges to municipal and state 
regulation of the cable television industry and telephony 
issues requiring interpretations of the recently passed 
federal telecommunications law. 

Mr. Walsh also counsels and represents business clients 
in all phases of business activity including the 
restructuring of reorganized entities. An experienced 
litigator, he is admitted to practice in Wisconsin, the U.S. 
District Courts for the Eastern and Western Districts of 
Wisconsin, the U.S. Seventh Circuit Court of Appeals, and 
the U.S. Supreme Court. 

Mr. Walsh has an extensive estate planning practice and 
counsels clients and families on business succession and 
wealth management and transfer. 

Mr. Walsh has served as chairman of the Wisconsin State 
Elections Board, is a member and former secretary of the 
Dane County Bar Association, is a member of the Board 
of Directors of National Guardian Life Insurance 
Company, and Capital Newspapers, Inc. and is president 
of the University of Wisconsin System Board of Regents. 



 

 
 

 
 

He served as a member of the firm's Management 
Committee from 1993 - 2002. He has been listed among 
The Best Lawyers in America® for over 10 years, and was 
named to the 2006 and 2007 lists of Wisconsin Super 
Lawyers by Law & Politics Media, Inc. for his administrative 
law work. Mr. Walsh is also ranked Chambers USA as one 
of the top Mergers & Acquisitions lawyers in the state of 
Wisconsin in 2007.  

Mr. Walsh received his bachelor's degree, with honors, in 
1965 from the University of Wisconsin - Madison, and in 
1997 received the Distinguished Business Alumnus 
Award from the University's School of Business. His J.D. 
degree was conferred in 1970 by Harvard Law School.  

 



 
 

 

 
Corey A. Chambas is the President and CEO of Madison-based First Business Financial Services, 

Inc., the holding company for First Business Bank, and serves on the board of directors of several 

First Business subsidiaries.   

 

He also serves on the board of directors of M3 Insurance Solutions, Inc. and Dane County 

Transitional Schools, and on the Business Advisory Board of Bellbrook Labs, LLC.   

 

Corey is a graduate of the University of Wisconsin-Madison and has completed advanced 

commercial lending programs at the University of Virginia, Darden School of Business and 

Northwestern University, Kellogg School of Management. 
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Timothy S. Crisp is a partner with Foley & Lardner LLP 
and a member of the Finance & Financial Institutions, 
Consumer Financial Services Litigation and Health Care 
Finance & Restructuring Practices. Mr. Crisp represents 
lenders and borrowers in commercial and asset-based 
loan transactions, workouts, turnarounds, bond 
transactions, equipment leases and cross-border 
transactions. He assists consumer finance companies 
with licensure, regulatory compliance and credit card 
programs. He also handles distressed company sales and 
divestitures, mergers, acquisitions, and private equity 
investments. He assists financing entities and users in 
aircraft financing and registration. His clients and 
transactions span the nation, with focus in Wisconsin and 
Chicago, and are in a variety of industries, including 
banks, finance companies and technology companies. 

Mr. Crisp has been lead corporate counsel in many high 
profile transactions, winning awards for 2008 Out-of-
Court Restructuring of the Year; 2007 Non-Chapter 11 
Deal of the Year; 2007 Manufacturing Deal of the Year; 
2007 Community Impact Deal of the Year by The M&A 
Advisor; and 2007 Transaction of the Year by the 
Turnaround Management Association. He was named to 
the 2007 and 2008 lists of Wisconsin Super Lawyers by 
Law & Politics Media, Inc. and was named a "top lawyer" by 
Madison Magazine in 2003 and 2007. He is AV rated by 
Martindale Hubbell. 

Prior to joining Foley, Mr. Crisp was a partner with 
Michael Best & Friedrich LLP.  

Mr. Crisp graduated from Duke Law School (J.D., 1990) 
where he was an articles editor of the Duke Journal of 
Comparative and International Law. He received his 
Bachelor of Arts from Yale University in 1987. 

Mr. Crisp is on the board of directors of the American 
Players Theatre of Wisconsin, Inc. and on the advisory 



 

 
 

 
 

board of CTM Madison Family Theatre Company & 
School, Inc. His publications include "2008 Supplement 
to Chapter 9 (Secured Transactions) of Wisconsin 
Business Advisor Series: Commercial and Consumer 
Transactions," published by the State Bar of Wisconsin, 
and "Customers with Financial Woes," in the Capital 
Region Business Journal in August 2006. 

Mr. Crisp is a member of the American Bar Association, 
Business Law Section (Commercial Financial Services, 
Consumer Financial Services, Uniform Commercial Code, 
Legal Opinions, Negotiated Transactions and Banking 
Law Committees); and the State Bar of Wisconsin, 
Business Law Section and Committee on Standard Forms 
of Legal Opinions. He is admitted to practice in Wisconsin 
and Illinois. 

Mr. Crisp’s recent finance and related transactions 
include: 

 Representation of agent banks, lenders, 
participants and borrowers in connection with the 
extension of more than $3 billion in secured and 
unsecured credit facilities to borrowers in a 
variety of industries, including registered 
investment companies, registered investment 
advisers, insurance companies, real estate 
investment trusts, and public utilities 

 Representation of a borrower in connection with 
the issuance of nearly $2 billion in senior and 
senior subordinated notes 

 Representation of an agent bank in connection 
with the extension of $475 million in syndicated 
multicurrency credit facilities to a public company 

 Representation of a major asset-based lender in 
connection with the extension of $250 million in 
credit facilities to companies in a variety of 
industries 

 Representation of banks, hospitals and health 
care providers in connection with the issuance of 
credit enhancement and liquidity facilities for over 
$1 billion in taxable and tax exempt bonds 



 

 
 

 
 

 Representation of an issuer of over $250 million 
in outstanding open-end consumer credit in 
connection with national regulatory compliance, 
licensing, and formulation of forms and 
procedures 

 Representation of an automotive parts 
manufacturer in connection with its refinancing of 
approximately $30 million in senior, second lien 
and mezzanine debt and an out-of-court 
restructuring 

 Representation of a participant bank group in 
connection with the credit enhancement of bonds 
issued to finance the construction of a major 
performance and visual arts venue 

 Representation of a bank in connection with the 
collateralization and workout of existing $40 
million loans, provision of debtor-in-possession 
financing, and successful liquidating Chapter 11 
bankruptcy of an agricultural and food products 
conglomerate 

 Representation of a bank in connection with the 
foreclosure and replevin of collateral, collection on 
guarantees, and successful defense of lender 
liability claims 

Mr. Crisp’s recent corporate transactions include: 

 Representation of the organizers of a de novo 
bank in connection with its chartering, 
organization and raising of initial capital 

 Representation of a bank in connection with the 
acquisition of a branch from a FDIC receivership 
and the subsequent sale of such branch 

 Representation of a bank in connection with its 
recapitalization, reverse stock split and 
consolidation of control in its holding company 

 Representation of a technology sales and 
consulting company in connection with its credit 
facilities, roll-up acquisitions, and sale to a public 
company 
 



 

 
 

 
 

 Representation of a management group in 
connection with a management buyout of a 
registered investment adviser 

 Representation of a multiline company in 
connection with its reorganization and the 
divestiture of a business line 

 Representation of a food products company in 
connection with negotiations with creditors and a 
distressed sale of its assets 

 Representation of a consumer products 
manufacturer in connection with a distressed sale 
of its assets 

 Representation of an automotive parts and service 
company in connection with a restructuring and 
sale of its assets 

 Representation of manufacturing companies in 
connection with establishment of joint ventures in 
China, Japan, South Korea, and Mexico 

 

 



 
 

 

Scott C. Lockard is a Senior Vice President of US Bank National Association and is Market 

President for its Madison market. He has over twenty-five years of business experience, including 

as a certified public accountant at Arthur Andersen and as a commercial banker with First 

Wisconsin, Firstar, and US Bank.  

 

Scott serves as a board member of Downtown Madison, Inc., Wisconsin Chamber Orchestra, 

American Red Cross-Badger Chapter, and Forward Wisconsin.  Scott is a member of the 

Downtown Rotary and the Investment Advisory Committee of Venture Investors.   

 

He received his B.A. in accounting from Augustana College and his M.B.A. from Ball State 

University. 

 



 
 

 

 

Thomas K. Otte is a Senior Executive Advisor for Harney Management Partners, a Chicago-based 

turnaround firm, and has over 30 years of experience in the financial sector. Prior to joining 

Harney, Tom was a Managing Director of Dune Capital Management (a family of funds with assets 

over $2 billion), a Managing Director and Business Leader at GE Commercial Finance (a major 

asset-based lender), and a commercial banker at the First National Bank of Chicago (now part of 

JPMorgan Chase Bank).  

Tom received his B.S. in finance from the University of Illinois at Champagne-Urbana, and an 

M.B.A. from DePaul University. 
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Antonina (Toni) Prestigiacomo is a partner with Foley & 
Lardner LLP and a member of the firm's Finance & 
Financial Institutions and Real Estate Practices. She 
represents lenders and borrowers in complex financing 
transactions, including commercial and asset-based loan 
transactions, syndications, participations and workouts. 

Ms. Prestigiacomo is a graduate of Northwestern 
University and received her J.D. degree with high honors 
from Chicago-Kent College of Law. She also holds a 
master's degree in taxation from New York University 
School of Law. 

Ms. Prestigiacomo was selected for inclusion in the 2007 
and 2008 lists of Wisconsin Super Lawyers® for her real 
estate work. In 2007, she was also named one of 
Madison’s top lawyers in the categories of Financial 
Services/Commercial Lending by Madison Magazine. She 
currently serves on the State Bar of Wisconsin’s 
Committee for Continuing Legal Education and the board 
of directors of Gilda’s Club of Madison. She is also 
chairman of the scholarship committee for the Rubin For 
Kids fund (a local organization that provides scholarships 
and other awards to "at risk" kids). Ms. Prestigiacomo is a 
member of both the Wisconsin and Illinois bars. 
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Raymond R. Carey, a partner in Foley's Public Affairs 
Practice and based in the Madison office, was director of 
the Wisconsin Assembly Republican Caucus before 
joining the firm. He assisted in developing the legislative 
agenda for the elected leadership, developed public 
relations strategies, advised on all legislative and political 
matters, and managed targeted Assembly campaigns.   

Mr. Carey manages the public affairs practice in 
Wisconsin. In that capacity, he represents numerous 
corporate and nonprofit clients before the Legislature, the 
governor's office and state agencies in Wisconsin. His 
public affairs practice includes legislative lobbying, 
media relations, grassroots advocacy, rulemaking and 
agency procurement. 

Mr. Carey's legal practice specializes in areas of 
regulatory and political law. He has advised numerous 
corporate clients on compliance with state and federal 
campaign finance laws and Wisconsin's state lobby 
law. He has represented clients before the Wisconsin 
Elections Board on enforcement issues. In addition, he 
has served on advisory panels for the Wisconsin Ethics 
Board and has conducted seminars for corporate 
personnel on compliance with the lobby law. 

Mr. Carey holds a B.A. degree from the University of 
Wisconsin - Madison, and received his J.D. degree, cum 
laude, from the University of Wisconsin School of Law. 
Prior to joining the Caucus, he was an attorney for 
Wisconsin paper companies, working in public affairs and 
administrative law. He also served for two years on the 
City Council of the City of Appleton, and was an 
administrative assistant to Rep. David Prosser. 
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BREAKOUT SESSION ON THE GOVERNMENT RESPONSE TO THE RECESSION 

(ROOM 219) 

 
 
Aaron Olver, Deputy Secretary at the Department of Commerce will 
discuss: 
 

 Re-tooling the state’s economic development incentives. Including 
discussion of enterprise zones, jobs tax credit and the Forward 
Innovation Fund. 

 The strategic use of stimulus dollars to help with economic development. 

 

Andrew Moyer, Executive Assistant at the Department of Administration 
and Director of the Office of Recovery and Re-investment will discuss: 
 

 The history and facts behind the America Recovery and Reinvestment Act 
and its role in stimulating the state economy. 

 Current opportunities for the private sector to access stimulus dollars. 



 
 

Off ice  o f  the  Secretary  
 
Andrew Moyer was appointed Executive Assistant to the 
Secretary of the Wisconsin Department of Administration (DOA) 
in September 2007.  He advises DOA Secretary Michael Morgan 
and Governor Jim Doyle on legislative and policy matters and 
manages key agency activities.  Andrew also serves on the 
University of Wisconsin Hospital and Clinics Authority Board, the 
Educational Communications Board, the State Use Board and 
the Small Business Regulatory Review Board. 

Starting in January of 2009 Andrew also has helped lead the 
Wisconsin Office of Recovery and Reinvestment.  The Office is 
responsible for coordinating implementation of the American Recovery and 
Reinvestment Act in Wisconsin.   

Before his appointment to DOA, Andrew served as the Deputy Director of Wisconsin's 
Washington, DC Office.  He has also worked on the Governor's legislative team and 
served as Special Assistant to the Governor. 

Andrew graduated from the University of Wisconsin - Madison with Bachelor of Arts 
Degrees in Political Science and International Relations. 

  
 

  
 



Wisconsin Office of 
Recovery and Reinvestment

- Andrew Moyer



Progression of ARRA
• Governor worked with Administration and 

Congressman Obey early on
– Created first State Recovery Office and website in January

• ARRA started as block grant to states; post-
TARP Congress wanted more transparency and 
accountability

• Final bill focused additional resources on 
existing know programs

• About $250 billion of the $787 billion in       
ARRA directed to or through states



Five Main Categories of ARRA
• Countercyclical Funds

– Medicaid and State Fiscal Stabilization Fund
• Appropriated Programs

– Highways, Community Service Block Grant, 
Weatherization, Education

• Safety Net Programs
– Transitional Medical Assistance, Unemployment 

Benefits, Food Stamps
• Investments for the Future

– Health IT, Rail, Broadband, Smart Grid
• Tax Provisions / Bonding



Types of Competitive Funding
• Federally Competitive

– $400 million Energy Efficiency and Conservation 
Block Grant

– National Institutes of Health
• State Competitive

– State Revolving Funds
– EECBG Small Cities and Counties

• Local Competitive
– Community Development Block Grants
– Workforce Investment Boards

• Eligibility Varies
– Municipalities, Individuals, Non-Profits, etc.

• Non-ARRA 



Competitive Grant Categories
• Many funding opportunities are still open or 

haven’t started

• Workforce
• Energy/Environment
• Community
• Transportation
• Health Care
• Justice/Safety
• Other 



Impact on Wisconsin

• $8-9 billion total impact

• 70,000 jobs created/saved

• Economic Climate; DOT example

• Length of previous downturns





How do I search Recovery Act 
funding opportunities?

- State





Deadlines

Who is Eligible

State Contact



How do I search Recovery Act 
funding opportunities?

-Federal







Accountability & Transparency

• Registration
• Reporting
• Audits
• Performance Measures 
• Buy American
• Davis-Bacon
• Whistleblower Protections
• JobCenterofWisconsin.com



Contact Information:

Office of Recovery and Reinvestment
P.O. Box 7863

Madison, WI 53707
608-266-7871 

www.recovery.wisconsin.gov



 
 
 
 
 

 
 

 

AARON D. OLVER 
DEPUTY SECRETARY 

 
(608) 266-8976; Fax (608) 266-3447; Email aolver@commerce.state.wi.us 
 
On February 19, 2007, Department of Commerce Secretary Mary P. Burke 
appointed Aaron D. Olver Deputy Secretary of Commerce.  
 
Commerce has approximately 400 employees.  It provides development 
assistance in areas such as marketing, business and community finance, 
exporting, small business advocacy, and manufacturing assessments. The 
agency also issues professional credentials for the construction trades and 
administers safety and building codes. It also regulates petroleum products and 
tank systems and administers the Petroleum Environmental Clean-up Fund.  
 
Prior to his appointment as Deputy Secretary, Olver most recently served as 
Senior Advisor to Governor Jim Doyle and his transition team.  In Governor 
Doyle’s first term, Olver was appointed the Executive Assistant for the 
Department of Commerce and was responsible for policy and external relations.  
Olver was the policy director for then Governor-elect Jim Doyle’s transition team.   
 
Prior to joining the Doyle administration, Olver was management consultant with 
McKinsey and Company in Chicago, IL where his practice focused on business 
development and growth strategy.  Olver speaks regularly on economic 
development, manufacturing, technology, entrepreneurship, and management in 
the public sector. 
 
Olver serves on the Pathways to Excellence Advisory Board, advising the UW-
Madison’s College of Letters and Science on undergraduate education 
enrichment programs.  
 
Olver earned a BA in Economics at UW-Madison, and completed graduate study 
in Philosophy, Politics and Economics at Oxford University, Oxford, UK, where 
he was a Rhodes Scholar.   



Ports in the Storm:

Retooling, Reinvesting, and Recovery

Aaron Olver
Deputy Secretary of Commerce



So How Bad Are Things?



So How Bad Are Things?

Bad



Manufacturing is Under Pressure

Manufacturing Job Retention (2003-2009 )
WI US IL NY PA IN OH NC MI

27% 
better

65% 
better



Manufacturing Output

1997 2008

$60 B

2000-2001 

Dot Com Melt-
down

Manufacturing 
output is rising 

overall 

Wisconsin Manufacturing Output  - $Billions



Economic Strategy

• Focus on retention

• Help Manufacturers reach Next Generation

• Attract Investment & Support Entrepreneurship

• Use American Recovery and Reinvestment Act programs 
strategically

Commerce’s Economic Strategies



Focus on Retention

Sources of Net Job Creation
Attraction

Startup and Growth

Business Retention 
and Expansion

1%

44%

55%

Add retention and 
capital expenditure as 
categories to 
Enterprise Zone 
program 



Help Manufacturers reach Next Generation

• Six Strategies for NGM

• Lean

• Green

• Global

• Innovative

• Talent

• Supply Chain

Next Generation Manufacturing Strategies

• Funding for WMEP & 
NWMOC

• Global Positioning 
Services

• R&D Tax Credit

• State Energy Program

• Consolidation of Tax 
Credits



Consolidation of Tax Credits

• Unlocks stranded tax credits

• Permits Incumbent Worker Training

• Rewards high wages and headquarters

• Unleashes $94 million with no new fiscal impact

Key Aspects of Tax Credit Consolidation



Attract Invest & Support Entrepreneurship

• Expand Act 255 Tax Credits

• Increase size of pool

• Expand eligibility

• Pilot Transferrable Credits

• Create Wisconsin Venture Network

Entrepreneurship Strategies



Strategic Use of ARRA Programs

Energy Efficient Community Block Grants
• 14 eligible activities

• Focus on Lighting and Retrofits

State Energy Program
• Energy Efficiency for Manufacturing

• Retooling & Retraining for Renewable Energy Supply Chains

• Recruiting major new facilities



 
 
 
 
 

 
 

 
Zach Brandon 

Executive Assistant of the Department of Commerce 
 

(608) 266-2125; Fax (608) 266-3447; Email Zach.Brandon@Wisconsin.Gov 
 
On July 30, 2008, Governor Jim Doyle today announced the appointment of Zach Brandon as 
Executive Assistant of the Department of Commerce. 
 
Commerce has approximately 400 employees.  It provides development assistance in areas 
such as marketing, business and community finance, exporting, small business advocacy, and 
manufacturing assessments.  The agency issues professional credentials for the construction 
trades and administers safety and building codes.  It also regulates petroleum products and tank 
systems and administers the Petroleum Environmental Clean-up Fund.  
 
Prior to his appointment, Zach Brandon was part of the executive management teams of three 
start-up companies.  He most recently served as the President and COO of Laundry 101, which 
in 2003 topped USA Today’s “Best Places” to do laundry.  Brandon also served as the Vice 
President for Development & Investor Relations for The 101 Group and as the Director of 
Political Operations for The November Group, both located in Ohio.  
 
Brandon was elected to the Madison City Common Council in 2003 and re-elected in 2005 and 
2007, and is a member of the Capital Area Regional Planning Commission.  As a Madison 
alder, Brandon helped create the Department of Economic Development and authored and 
passed a cutting edge workforce ordinance that requires contractors who do business with the 
city to provide apprenticeship programs and training, giving more Madison residents 
opportunities to obtain family supporting skilled labor jobs.  
 
Brandon earned a B.A. in Political Science with a concentration in Campaign Management from 
Kent State University in Ohio.  



 

 
 

 
 

 WAYMAN C. LAWRENCE IV 

 

PARTNER 
 

WLAWRENCE@FOLEY.COM 
 

150 EAST GILMAN STREET 
MADISON, WI 53703 

608.258.4236 
 

 
 

Wayman C. Lawrence IV is a partner with Foley & Lardner 
LLP and a member of the firm’s Energy Industry Team 
and Tax & Individual Planning and Real Estate Practices. 
Since 1987, he has concentrated his practice on business 
transactions subsidized by federal tax credits, including 
the low-income housing tax credit, historic rehabilitation 
credit, new markets tax credit and alternative energy 
credits. Recently, Mr. Lawrence has structured and/or 
provided tax opinions for 20 solar energy investment tax 
credit transactions with an aggregate rated capacity of 
over 13 megawatts. His client base includes tax credit 
project developers and consultants, institutional tax 
credit purchasers, tax credit syndicators and 
governmental agencies involved in tax credit subsidized 
transactions. Mr. Lawrence has extensive experience in 
structuring tax partnerships between institutional tax 
credit investors and developers in the alternative energy, 
housing and commercial real estate markets. 

Mr. Lawrence received his bachelor’s degree from the 
University of California at Santa Cruz and his J.D. degree 
in 1981 from Hastings College of the Law, University of 
California, where he was elected to the Order of the Coif. 
In 1983 he earned a master’s degree in tax law from New 
York University. Mr. Lawrence is admitted to practice law 
in Wisconsin and California. 

 

 



 

 
 

 
 

 ANDREW L. NELSON 

 

PARTNER 
 

ANELSON@FOLEY.COM 
 

150 EAST GILMAN STREET 
MADISON, WI 53703 

608.258.4990 
 

 
 

Andrew L. Nelson is a certified public accountant and a 
partner with Foley & Lardner LLP. As a member of the 
firm’s Tax & Individual Planning, Tax & Employee 
Benefits and General Commercial Litigation Practices, he 
counsels and represents public and closely held 
businesses, limited liability companies, and other 
business clients in federal and state taxation matters, 
hearings, trials and appeals. He also has substantial 
experience in organizing start-up, emerging growth and 
development stage companies; computer tax law; utility 
law; tax, valuation and fiduciary litigation; and related 
taxation issues. 

Mr. Nelson has served as a lecturer for numerous 
seminars on tax and business-related topics, and is a 
contributing author to the ABA Sales and Use Tax 
Deskbook. Mr. Nelson is an active member of the 
Wisconsin Institute of Certified Public Accountants and 
the American Institute of Certified Public Accountants, 
where he is a contributing author for the Uniform 
Examination for Certified Public Accountants. He is also 
an active member of the American Bar Association and 
the State Bar of Wisconsin (Taxation, Business/Corporate 
and Energy/Public Utilities Law Sections). 

Mr. Nelson is admitted to practice in the state of 
Wisconsin, and before the U.S. Tax Court and the U.S. 
Western District Court. He received his B.B.A. degree in 
accounting, with honors (1990), and his J.D. degree, cum 
laude (1993), from the University of Wisconsin - Madison. 

 

 



 

 
 

 
 

 PAUL T. WRYCHA 

 

PARTNER 
 

PWRYCHA@FOLEY.COM 
 

150 EAST GILMAN STREET 
MADISON, WI 53703 

608.258.4314 
 
 
 

Paul T. Wrycha is a partner in the Private Equity & 
Venture Capital and Transactional & Securities Practices, 
as well as the Emerging Technologies and Life Sciences 
Industry Teams. He has practiced in the areas of 
mergers, acquisitions and leveraged recapitalizations; 
public and private offerings of equity securities; federal 
securities law compliance; and assisted in the 
organization, development and financing of start-up, 
emerging growth and development stage companies. Mr. 
Wrycha has structured and negotiated numerous complex 
acquisitions and divestitures for both public and private 
clients and international and domestic clients. He has 
represented underwriters and issuers in public equity 
offerings and numerous start-up companies and 
emerging growth companies in venture capital financing 
transactions. Mr. Wrycha also acts in the capacity of 
outside general counsel for several clients.  

Mr. Wrycha has been involved in transactions involving 
food companies (including agribusiness and 
manufactured food products), managed care, 
pharmaceutical, diagnostics, logistics, manufacturing, 
metals, telecommunications, publishing, consumer 
products and a variety of service industries. These 
transactions range in size from quite modest to hundreds 
of millions of dollars. 

Mr. Wrycha joined Foley in 2000 from the Chicago office 
of Skadden, Arps, Slate, Meagher & Flom, where he 
represented several national private equity funds. Prior to 
Skadden Arps, he worked at Netscape Communications 
Corporation, where his practice focused on high-tech 
mergers and acquisitions, strategic investments, and 
federal securities law compliance. 

Mr. Wrycha is admitted to practice in Wisconsin, 
California, and Illinois. He received a Bachelor of Science 
degree in economics in 1988 from the University of 
Wisconsin - Madison, and his J.D. degree in 1992 from 



 

 
 

 
 

Marquette University Law School, where he was the 
executive editor of the Marquette Law Review. He is listed 
in the 2008 and 2009 editions of Best Lawyers in 
America®. 

 

 



 

 
 

 
 

 DOUGLAS S. BUCK 

 

PARTNER 
 

DBUCK@FOLEY.COM 
 

150 EAST GILMAN STREET 
MADISON, WI 53703 

608.258.4282 
 

 
 

Douglas S. Buck is a partner with Foley & Lardner LLP 
and heads the Madison office Real Estate Practice and is 
also a member of the Finance & Financial Institutions 
Practice. Mr. Buck has a broad range of experience in 
real estate transactions involving lending, commercial 
and industrial leasing, sales and acquisitions, real estate 
development, and taxation.  

Mr. Buck has represented large equity funds in the 
acquisition and financing of portfolios of office, 
apartment and manufactured home properties. He has 
considerable experience negotiating and documenting 
real estate workouts, foreclosures and restructurings. 

Mr. Buck also has extensive experience with tenant-in-
common syndications aimed at investors seeking tax 
deferral under Section 1031 of the Internal Revenue 
Code. Mr. Buck handles zoning and land use controls, 
including tax increment financing transactions. 

Mr. Buck received his law degree from the University of 
Wisconsin (J.D., 1993) where he served as a note and 
comment editor of the University of Wisconsin’s Law 
Review. He earned his undergraduate degree from 
Connecticut College (cum laude, 1989). He is admitted to 
the bar in Illinois and Wisconsin and is a member of the 
Real Estate Section of the American Bar Association. 

Mr. Buck serves as pro bono legal counsel to the Center 
for Resilient Cities. In 2006, he was elected to the board 
of directors for the Dane County Pro Bono Fund and is a 
2005 graduate of the Greater Madison Leadership LGM13 
program. He was listed by Madison Magazine as one of the 
city’s best real estate lawyers, and was selected by In 
Business Magazine for its 2006 article "40 Under 40," a 
listing of highly qualified and motivated emerging 
business leaders. Mr. Buck was also named in the 2006, 
2007 and 2008 lists of Wisconsin Super Lawyers by Law 
& Politics Media, Inc. for his real estate work.  



 

 
 

 
 

Mr. Buck has published articles for Real Estate Finance, 
Midwest Real Estate News and The Wisconsin Lawyer. He 
has provided commentary for The Wall Street Journal, 
Forbes Magazine, The National Real Estate Investor, and 
Bloomberg News. 

 

 



 

 
 

 
 

 KATHERINE R. RIST 

 

ASSOCIATE 
 

KRIST@FOLEY.COM 
 

150 EAST GILMAN STREET 
MADISON, WI 53703 

608.258.4317 
 
 
 

Katherine R. Rist is an associate in Foley & Lardner’s Real 
Estate, Finance & Financial Institutions, and Commercial 
Transactions & Business Counseling Practices. 

Ms. Rist earned her law degree in 2005 from the 
University of Wisconsin - Madison (J.D., magna cum 
laude), where she was elected to the Order of the Coif. 
She earned her undergraduate degree in finance and 
marketing in 2002 from Washington University in St. 
Louis (B.S., magna cum laude). 

Ms. Rist is admitted to practice in Wisconsin, and is a 
member of the Wisconsin State Bar and the American Bar 
Association.  
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Loan Modifications, Defaults and Foreclosures 
 

Douglas S. Buck 
Katherine R. Rist 

Foley & Lardner LLP 
150 E. Gilman Street 
Madison WI 53703 
dbuck@foley.com 
krist@foley.com 

 
 

In these tough economic times, lenders, borrowers, investors and developers are increasingly 
turning their attention to troubled loans.  As a results, many banks and investors have hired new 
employees or re-assigned staff to handle loan workouts and foreclosures.  Foley & Lardner 
LLP’s Madison office has given a presentation to its bank and borrower clients which provides 
an overview of the legal issues associated with loan modifications, defaults and foreclosures.  
Below is a summary of some of the issues covered in this presentation.  If you would like the 
firm to make this presentation at your office, feel free to call. 
 
When a borrower is in default, accelerating the loan or foreclosing the mortgage will not always 
make the lender whole.  Therefore, if the borrower is cooperative and the lender believes the 
borrower may have the ability to pay back the loan, the lender often amends or modifies the 
terms of the loan, thereby forbearing enforcement.  Such arrangements not only give the 
borrower a chance to bring the loan current, but they also give the lender the opportunity to 
strengthen its loan provisions and to often increase the value of its collateral.   
 
Pre-Negotiation Agreements.  Before a lender and borrower negotiate a loan modification 
agreement, they should consider entering into a pre-negotiation agreement.  Such an 
agreement prevents either party from making the argument that oral communications made in 
connection with the loan modification negotiations are binding. 
 
Loan Modifications (Priority Issues).  The main legal concern a lender faces in connection 
with a loan modification is priority.  Therefore, before modifying a loan, the lender should first 
check the status of title.  If there are no junior creditors, modifications can be made freely.  
However, if a junior creditor exists, the lender should consider whether the consent of the junior 
creditor is needed to maintain the lender’s priority after the modification.  In the case of material 
loan modifications made without the junior creditor’s consent, the lender runs the risk of losing 
its priority vis a vis junior creditors (to the extent of the modification)-even if the original 
mortgage contains a mortgage modification clause 
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Deeds in Lieu of Foreclosure.  In exchange for a modification or forbearance agreement, 
lenders often request that a borrower place a deed in lieu of foreclosure into escrow.  If the 
borrower then defaults under the terms of such agreement, the lender is able to record the deed 
and take title to the property, thereby avoiding costly foreclosure litigation.  However, when 
deeds in lieu of foreclosure are used by lenders, courts may look closely at the transaction to 
determine whether the borrower’s redemptive rights are “clogged.”  Under Wis Stat. Sec. 
846.101 et. seq., borrowers are given a statutory right to redeem their property by paying the 
lender the full amount due.  In some cases, courts will not allow a borrower’s redemptive rights 
to be extinguished by the recording of a deed in lieu of foreclosure.  Lenders should also 
consider that a deed in lieu does not “wipe out” any subordinate liens and the lender, as the 
grantee, takes title to the property subject to all liens.  Unless the deed in lieu of foreclosure 
contains an anti-merger clause, it may be difficult or impossible for the lender to foreclose on the 
junior creditors. 
 
Foreclosure.  Once a foreclosure judgment is obtained against a borrower, the borrower’s 
redemption period begins.  A lender can shorten a borrower’s redemption period by waiving its 
right to obtain a deficiency judgment against the borrower.  The deficiency is the difference 
between the judgment amount and the sale price received by the lender at the foreclosure sale.  
At the foreclosure sale, lenders may “credit bid” the amount of their judgment against the 
borrower but the bid price must bear a reasonable relationship to the property’s fair market 
value, particularly if the lender is seeking a deficiency judgment. 
 
Select Bankruptcy Provisions Related to Loan Modifications.  If a lender requires additional 
security in connection with a mortgage modification without advancing additional funds, this may 
be considered a preferential transfer under Sec. 547 of the Bankruptcy Code.  Additionally, 
mortgage modification agreements often require a borrower to agree in advance to relief from 
the automatic stay in bankruptcy.  Case law generally provides a long list of factors for courts to 
consider in determining whether a pre-petition waiver of the automatic stay is enforceable.  
 
Tax Issues in Loan Modifications.  Cancellation of debt income is often a factor for a borrower 
in negotiating the terms of loan modifications.  In most cases where there is a reduction in the 
loan amount, the borrower will recognize “cancellation of debt” income. 
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Christopher S. Berry, a partner with Foley & Lardner, is a 
member of the Tax & Individual Planning and Tax & 
Employee Benefits Practices. He works with employers on 
the design, implementation and administration of 
employee retirement and welfare benefit plans, employee 
equity and other incentive programs, executive 
compensation arrangements, and employment 
agreements. 

Mr. Berry also advises employers on compliance with 
federal and state laws applicable to employee benefits 
and represents employers before the Internal Revenue 
Service, Department of Labor and Pension Guaranty 
Corporation on employee benefit plan matters. In 
addition, he counsels individuals on retirement planning 
and optimizing distributions from qualified retirement 
plans and individual retirement accounts.  

A frequent lecturer at various national, state and local 
programs, Mr. Berry co-authored Wisconsin Business 
Corporation Law, the primary reference book on 
Wisconsin's corporate law. He also serves on the 
American Bar Association Employee Benefits and 
Executive Compensation Committee. In addition, he is a 
member of the Greater Milwaukee Employee Benefits 
Council, Wisconsin Retirement Plan Professionals, Ltd., 
the Madison Pension Council and the Madison Deferred 
Compensation Group. A recipient of the President's 
Award of Excellence from the State Bar of Wisconsin, Mr. 
Berry also was honored by the Wisconsin Economic 
Development Association for his preparation of the WEDA 
Skilled Labor Resource Directory. He has been listed in 
The Best Lawyers in America® for over 10 years and was 
named to the 2008 list of Wisconsin Super Lawyers by 
Law & Politics Media, Inc. for his employee benefits work. 

Mr. Berry graduated magna cum laude from the University 
of Notre Dame in 1968 and received an M.B.A. from the 
University of Southern California in 1969 and his law 



 

 
 

 
 

degree from the University of Chicago in 1976. Between 
graduate school and law school, Mr. Berry served in the 
United States Marine Corps. 

 

 



       

 
Tax Savings For Executives: 

Nonqualified Deferred Compensation 
 

© Christopher S. Berry 2009 
Foley & Lardner LLP 

(608) 258-4230 
cberry@foley.com 

 
Presenter:  Christopher Berry, a partner in the firm’s Tax & Employee Benefits Practice, 
advises employers on employee retirement and welfare benefit plans, equity and other 
incentive programs and executive compensation arrangements.  In addition to his being 
listed in The Best Lawyers in America® for over 10 years, Law & Politics Media, Inc. recently 
named him to the list of Wisconsin Super Lawyers for employee benefits.  Chris is 
available to make a presentation at your place of business on the uses and benefits of 
nonqualified deferred compensation arrangements to attract and retain key employees.   

 
Overview:  Current economic challenges, recent stock market declines, related declines in 
executives’ 401(k) accounts and personal investments, continuing qualified retirement plan 
limits on compensation and benefits, ongoing uncertainty about Social Security, and new 
rules under Code Section 409A account for renewed interest among executives and 
employers in nonqualified deferred compensation arrangements.  Chris’ comprehensive 
presentation covers the relevant tax, accounting, legal and practical considerations with 
respect to designing and maintaining effective nonqualified deferred compensation plans. 
 
Trends and Developments:  Chris’ presentation discusses current economic, tax law and 
other recent developments and assesses their implications for executive compensation in 
general and nonqualified deferred compensation arrangements in particular. 

 
Utilitarian Considerations:  His presentation describes the concept of nonqualified 
deferred compensation arrangements, including the varied range of possible designs.  
Chris provides insight into the potential uses of nonqualified deferred compensation, 
tailoring the information to specific corporate applications, including distinctions in 
nonqualified arrangements for employees of for-profit and tax-exempt entities. 

 
Tax and Accounting Considerations:  Chris’ presentation covers the all-important income 
and employment tax aspects from the perspectives of the executive and the employer.  
His presentation explains relevant tax issues and related design considerations, and he 
summarizes the new requirements imposed by Code Section 409A and their implications 
for designing bullet-proof nonqualified deferred compensation arrangements.  Chris also 
addresses the applicable accounting treatment for nonqualified deferred compensation. 

Securing the Promise:  In recent years, attention has been focused on seeking means to 
provide security for the employer’s unfunded deferred compensation payment 
obligations without subjecting the employee to current taxation.  In his presentation, 
Chris discusses the conventional as well as the innovative responses to the lack of 
security inherent in all nonqualified deferred compensation arrangements. 



 

 
 

 
 

Securing the Promise:  In recent years, attention has been focused on seeking means to 
provide security for the employer’s unfunded deferred compensation payment 
obligations without subjecting the employee to current taxation.  In his presentation, 
Chris discusses the conventional as well as the innovative responses to the lack of 
security inherent in all nonqualified deferred compensation arrangements. 
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Roberta F. Howell is a partner with Foley & Lardner LLP, 
where she is chair of the Distribution & Franchise 
Practice. She is also a member of the Antitrust Practice 
and the Automotive Industry Team. 

Ms. Howell practices general business litigation, focusing 
on distribution-related matters, including dealership 
terminations and counseling; automobile 
dealer/manufacturer relationships; antitrust; trade secret 
misappropriation; and non-competition contracts, etc. 
Her experience also includes closely-held corporation 
shareholder disputes, eminent domain actions, 
constitutional litigation and class action defense.  

She is a regular speaker at and currently chairs the firm’s 
annual Law of Product Distribution and Franchise 
Seminar, is a co-author of the CCH Product Distribution 
Law Guide and has published several articles on the law 
of product distribution.  

Ms. Howell is admitted to practice in Wisconsin and 
before the U.S. Seventh Circuit Court of Appeals, and 
belongs to the Dane County, Western District of 
Wisconsin, State of Wisconsin, and American Bar 
Associations. 

Ms. Howell earned her B.A. in 1984, with honors, from 
the University of Wisconsin - Madison, and graduated, 
with high honors, in 1989 from the University of 
Wisconsin Law School. While studying law, she was 
elected to the scholastic honorary societies, Phi Beta 
Kappa and the Order of the Coif, and served on the 
Wisconsin Law Review as a member of the editorial board 
and as note and comment editor. 

She is currently a vice president and member of the 
board of directors of the Juvenile Diabetes Research 
Foundation, Western Wisconsin Chapter, and a member 
of the board of directors of the Campus Ministry 



 

 
 

 
 

Foundation. She previously served for fourteen years as a 
commissioner of the Kegonsa Sanitary District of the 
Town of Dunn, Wis., serving as president and secretary of 
the commission. Ms. Howell has been active in several 
community organizations, including as a member of the 
board of directors of the Stoughton Youth Hockey 
Association and in various capacities with the Wisconsin 
Lutheran Chapel and the Student Center on the UW-
Madison campus.  
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DISTRIBUTION & FRANCHISE 

Roberta F. (“Bobbi”) Howell, Chair 
Foley & Lardner LLP 
150 E. Gilman Street 

Madison WI 53703-1481 
(608) 258-4373 

 
In today’s challenging economic environment, the legal issues facing companies that distribute products 
or services through dealers, distributors, franchisees or sales representatives do not change – they only 
become more important.  For example,  
 
 Many common business relationships that do not look like the traditional “franchise” that we all 

“know when we see it” are nevertheless subject to state dealer and franchise relationship laws.  
Finding out that your relationship is subject to one of those laws after you’ve already violated the 
statute can have significant negative economic consequences. 

 Troubled dealers and sales representatives go out of business, but the anti-termination provisions 
of certain state statutes may still provide significant protections and require a manufacturer or 
franchisor to follow specified procedures before ending that relationship. 

 Businesses who buy the assets of a competitor or complimentary line need to rationalize and 
consolidate their existing distribution channel with that acquired. 

 The performance of already-marginal dealers and distributors becomes entirely unacceptable. 

 The competition for new business is even stiffer, and employees feeling pressured to meet their 
sales quotas may be tempted to take “shortcuts” that could lead to antitrust damage claims or, 
worse, fines and criminal penalties for both the employee and employer. 

Foley & Lardner LLP’s Distribution and Franchise Practice Group, chaired by Roberta F. (“Bobbi”) Howell 
of Foley’s Madison office, specializes in helping businesses work through these issues every day and, 
where litigation becomes unavoidable, represents clients in those disputes throughout the country.  Most 
important, however, we can help you recognize issues in advance to help you avoid litigation altogether 
or minimize its impact when it occurs.  In fact, Foley’s Distribution & Franchise Practice Group literally 
“wrote the book” on the subject, having authored CCH’s Product Distribution Law Guide, the second 
edition of which was just published and became available in February 2009. 
 
Training your in-house sales, marketing and legal staff to understand some of the key issues in this very 
specialized area is the best way to protect your business from the law of unintended consequences.  If 
you are interested in this kind of training, Bobbi will be happy to arrange a time, place and agenda of 
topics to address your concerns, your needs and bring your staff up-to-speed.  In addition, Foley’s 
Distribution & Franchise Practice Group has, for the past 18 years, presented the Annual Law of Product 
Distribution & Franchise Seminar at the Pfister Hotel in Milwaukee.  This complimentary seminar features 
a full day of presentations covering topics from anti-trust to intellectual property to termination and offers 
both basic and advanced discussions so that both regular and first-time attendees will find something new 
to learn.  A few of the topics covered recently included:   
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 Distributor and Franchisee Termination: Sometimes When You Win, You Lose 

 Dealer Terminations: The Termination From Hell and How to Do it Right 

 Drafting and Imposing Changes in Distribution Contracts 

 How to Consolidate Your Distribution Channel Without Breaking the Litigation Bank  

 The Changing Landscape of Arbitration: Arbitration Basics and Law Update 

 Antitrust Compliance:  The Rules of the Road for Business 

 Keeping Up With the Competition While Keeping Out of Trouble: Communicating With 
Competitors and Trade Associations 

 Managing Downstream Competition in A Down Market: Advertising Territorial and Even Price 
Restrictions on Resellers in and Out of Cyberspace 

 The Robinson – Patman Act: Why it Still Matters 

 Profit Passover Provisions 

 The Paradox of Control in Franchisor and Supplier Vicarious Liability Claims 

 What Happens When You Mix Trademarks, Brand Names and the Internet? 

 Aggressive Approaches to Knock – Offs, Pirating and Gray – Marketeering 

 Risks and Rewards in Recruiting and Competing for the Best Dealers and Franchisees 

 Keeping Your Best Distributors and Franchisees Using Non – Competes! 

 The Trademark Dilution Revision Act of 2006: Is Your Mark Still “Famous”? 

We would be happy to provide you with a cd containing the outlines from this year’s presentations and to 
include your company on our invitation list for next year’s seminar so that the appropriate personnel in 
can keep current on the issues.   
 
To arrange an in-house session or for more information, please contact Roberta (“Bobbi”) Howell at 
rhowell@foley.com or 608-258-4273. 

 



 

 
 

 
 

 DANIEL G. MOHAN 

 

SENIOR COUNSEL 
 

DMOHAN@FOLEY.COM 
 

150 EAST GILMAN STREET 
MADISON, WI 53703 

608.258.4774 
 
 
 

Daniel Mohan is senior counsel with Foley & Lardner LLP. 
He is a member of the Tax & Individual Planning and 
Estates & Trusts Practices. 

Mr. Mohan specializes in the areas of estate planning, 
estate and trust administration and business succession 
planning. He also represents fiduciaries and beneficiaries 
in estate disputes and advises clients on estate, gift and 
income tax planning matters. 

Prior to joining Foley, Mr. Mohan practiced as an internal 
accountant and is a licensed certified public account. Mr. 
Mohan continues to assist low income taxpayers at the 
Volunteer Income Tax Assistance (VITA) program in 
Madison. 

Mr. Mohan received his J.D., magna cum laude, from the 
University of Wisconsin School of Law (2002) and his 
B.B.A. in accounting, magna cum laude, from the 
University of Wisconsin - Milwaukee (1994). 

He is admitted to practice in Wisconsin and is a member 
of the State Bar of Wisconsin, the American Bar 
Association and the Dane County Bar Association.  

Mr. Mohan is co-author of Eckhardt’s Workbook for 
Wisconsin Estate Planners.  
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Attractive Wealth Transfer Planning Techniques for a 
Low Interest Rate And Depressed Value Environment 

 
By Daniel G. Mohan 
Foley & Lardner LLP 
150 E. Gilman Street 

Madison WI 53703-1481 
(608) 258-4774 

 
Today’s historically low interest rates and depressed asset values make this an 
excellent time to engage in various wealth transfer planning techniques, such as 
Grantor Retained Annuity Trusts (“GRATs”), sales of interests in a closely held 
business to an Irrevocable Grantor Trust, or simply low-interest loans to family 
members.  Another pressing reason to act now is that Congress is considering 
legislation to limit the use of valuation discounts (i.e., discounts for minority 
interest and lack of control) in valuing business interests transferred between 
family members.  In addition, President Obama's Green Book includes proposals 
to limit the use of valuation discounts in valuing business interests and require a 
minimum 10 year term for GRATs. 
 
The following summary highlights several wealth transfer planning techniques 
which take advantage of a low interest rate and depressed value environment.  
But first, a brief review of the current state of the estate tax law. 
 
 

The Current State of the Law / Pending Legislation 
Under the current estate and gift tax system, the federal estate tax exemption is 
currently $3,500,000, and the top estate and gift tax rate is 45%.  In 2010, the 
estate tax (but not the gift tax) is repealed for one year.  However, the estate tax 
is reinstated in 2011, with only a $1,000,000 estate tax exemption.  During this 
period, the gift tax exemption remains at $1,000,000.   
 
On January 9, 2009, Representative Earl Pomeroy introduced HR 436 ("Certain 
Estate Tax Relief Act of 2009"). The Bill would freeze the Federal estate tax 
exemption at $3,500,000 (the 2009 level), and retain the tax rate for estates 
exceeding that amount at 45 percent (50 percent for estates between $10 million 
and $23.5 million). The Bill, however, would also seek to eliminate popular wealth 
transfer planning techniques by disallowing most discounts associated with 
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family limited partnerships containing "non-business assets" (such as marketable 
securities).  The Bill is similar to the Obama Administration’s 2010 budget 
proposal to limit the use of valuation discounts sent to Congress on May 11, 
2009.  The Bill would not be applied retroactively, meaning that transfers of 
business interests to family members prior to its enactment would be eligible for 
valuation discounts.  This is huge given that valuation discounts generally range 
from 25% to 40%.   
 
 

Low Interest Intra-Family Loans 
Intra-family loans allow parents to transfer significant amounts of wealth to their 
children (or to trusts for their benefit) with relatively minor tax consequences to 
the parents.  Such loans can be made at interest rates lower than those available 
on commercial loans and the payment terms of an intra-family loan can be 
fashioned to provide for the specific needs and circumstances of the child.  There 
will not be any gift tax consequences to these loans as long as the parent charges 
interest at least equal to the “applicable federal rate” (“AFR”).  The AFR is 
published by the IRS each month.  The AFRs for June 2009 are: 
 

Loan Term 
Annual 

Payments 
Semiannual 
Payments 

Quarterly 
Payments 

Monthly 
Payments 

3 Years or Less 0.75% 0.75% 0.75% 0.75% 

More than 3 Years 
and 9 Years or Less 

2.25% 2.24% 2.23% 2.23% 

More than 9 Years 3.88% 3.84% 3.82% 3.81% 

 
If the loan is structured using a balloon note that provides only for the payment of 
interest currently, the child will receive the loan money without having to make 
substantial payments during the term of the loan.  Intra-family loans are a good 
technique for parents to use if a child is in need of funds for buying a house or 
starting a business.  Another beneficial use of intra-family loans is for the child to 
invest the funds obtained through the loan at a rate higher than that of the loan 
itself.  Over the course of the loan’s term, the fund will grow, and when the loan 
matures the principal will be returned to the parents, who will have effectively 
transferred the amount of the increase in the fund free of gift tax. 
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Installment Sales 

An installment sale of an interest in a closely held business or a family limited 
partnership offers significant transfer tax benefits in a low interest rate 
environment.  This technique is especially attractive if the value of the business or 
partnership is temporarily depressed and is eligible for valuation discounts.  The 
sale could be made to a trust, or directly to a child (or other buyer). 
 
In an installment sale to an irrevocable grantor trust, a parent sells appreciated 
assets to an irrevocable trust for the benefit of his child.  In return, the trust gives 
the parent a promissory note based on the low interest rate.  The trust is 
structured as a grantor trust for income tax purposes, which means that the 
parent does not recognize any gain on the sale of the appreciated assets to the 
trust and does not have to report payments of interest as taxable income.  The 
parent is treated as the owner of the trust assets for income tax purposes but not 
for estate tax and legal title purposes. 
 
In an installment sale to a child, a parent sells appreciated assets directly to a 
child.  In return, the child gives the parent a promissory note based on the low 
AFR interest rate.  Unlike an installment sale to an irrevocable grantor trust, the 
parent will recognize gain on the sale of the appreciated assets to the child and 
will have to report payments of interest as taxable income. 
 
There is a significant benefit to the buyer (the trust or the child), who does not 
have the immediate burden of substantial loan payments, due to the low interest 
rate and the structure of the promissory note, which can provide interest only 
payments for the term with a balloon principal payment made at the end.  Any 
post-sale appreciation in the value of the assets beyond the interest rate will 
accrue to the trust or child without being subject to gift or estate tax.   
 
Obviously, the lower the interest rate, the more beneficial an installment sale is 
because the trust’s or child’s payments will be reduced.  The trust’s or child’s 
payments would be further reduced if valuation discounts can be applied. 
 
 

Grantor Retained Annuity Trusts 
A grantor retained annuity trust (“GRAT”) is a trust in which the grantor-parent 
retains an annuity interest for a specified term at the end of which the trust 
property passes to the grantor’s child or other designated individual.  The present 
value of the interest passing to the child is a taxable gift which can be “zeroed 
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out”, meaning that no part of the parent’s $1,000,000 lifetime gift tax exemption 
needs to be utilized.  Any appreciation in the value of the trust assets beyond the 
IRS’s assumed rate of return (2.8% for June 2009) will not be subject to gift or 
estate tax as long as the grantor survives the trust term.  Interests in a closely 
held business or a family limited partnership and other assets that are expected 
to grow dramatically over a short period of time are ideal assets to transfer to a 
GRAT. 
 
A typical GRAT is structured to maximize the value of the annuity interest and 
minimize the value of the remainder interest transferred to the child so that the 
remainder interest is transferred with little or no use of the grantor-parent’s gift 
tax exemption.  A lower interest rate helps achieve this objective because it 
increases the value of the retained annuity interest and thus reduces the value of 
the gift of the remainder interest 
 

Conclusion 
Significant opportunities to transfer wealth on a tax-free basis exist in today’s 
environment of historically low interest rates and depressed asset values.  
Coupled with legislation that may restrict the use of valuation discounts on such 
transfers in the future makes it the perfect time to engage in this planning.  For 
assistance in evaluating the planning strategies discussed in this update, please 
contact Dan Mohan (608-258-4774) of Foley & Lardner LLP’s Madison Office. 



 

 
 

 
 

 GREGORY F. MONDAY 

 

PARTNER 
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150 EAST GILMAN STREET 
MADISON, WI 53703 

608.258.4211 
 
 
 

Gregory F. Monday, a partner with Foley & Lardner LLP, 
counsels business owners, directors, and officers on 
managing their companies for growth, acquisition, or 
ownership succession. In his practice, Mr. Monday 
stresses long-term, advance planning and contingency 
planning to help directors maximize shareholder value 
from business operations or acquisition. He also works 
with unlisted companies, private equity/venture capital 
funds, and institutional investors in private placement of 
debt and equity securities and buying and selling of 
assets and businesses. Mr. Monday is vice chair of the 
firm’s Commercial Transactions & Business Counseling 
Practice and is also a member of the firm’s Transactional 
& Securities Practice. Mr. Monday is an adjunct professor 
with the University of Wisconsin Law School.  

Mr. Monday graduated from the University of Wisconsin, 
earning his bachelor's degree, with honors, in 1985, and 
his J.D. degree, with honors, in 1993. During law school, 
he received two significant awards for legal scholarship, 
was admitted to the legal academic honorary society, and 
was editor-in-chief of the Wisconsin Law Review (1992-3). 
Prior to attending law school, Mr. Monday managed two 
closely held businesses and was on the editorial board of 
a national magazine for business owners. 

Mr. Monday has been listed in the directory of Best 
Lawyers in America ® since 2002, has an "AV" rating (the 
highest possible rating for proficiency and ethics) in the 
national directory of lawyers published by Martindale-
Hubbell, and was named to the 2006, 2007 and 2008 
lists of Wisconsin Super Lawyers by Law & Politics Media, 
Inc. He is a member of the Wisconsin Bar Association. 
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FOLEY & LARDNER LLP PRESENTS 

TWO PROGRAMS ON BUSINESS LEADERSHIP TRANSITION 

 LEADERSHIP CRISIS PLANNING: LOSS OF THE CEO 

 Every year about 10-15% of large companies lose their CEOs, and only about 
half of these cases are due to a planned retirement.  When a public or private 
company unexpectedly loses its CEO, its value and profitability will be damaged if 
the company is not prepared to implement an immediate and effective transition 
of leadership.  The company’s directors have a duty to the shareholders to 
manage this risk by developing and maintaining a comprehensive leadership 
crisis plan. 

 Foley’s 1-hour program on “Leadership Crisis Planning: Loss of the CEO” 
explains how to plan and manage a prompt transition of company leadership in 
the event of the unexpected loss of the CEO. Topics discussed include matters of 
corporate governance, contract law, securities regulations, liquidity planning, and 
executive succession planning. 

 BUSINESS CONTINUATION PLANNING: LOSS OF THE PRINCIPAL 

 Many family businesses are run by a controlling shareholder who is also the 
CEO and chairman of the board of directors.  Upon the loss of this principal, if 
there is no successor within the family, the shareholders may wish to sell the 
company rather than rely on outsiders to manage it. Unfortunately, selling a 
company in the present economic environment may not be possible, unless the 
shareholders are willing to accept a low purchase price and payment deferred 
over a period of years.  

 Foley’s 1-hour program on “Business Continuation Planning: Loss of the 
Principal” explains how to put in place a comprehensive business continuation 
plan that can be implemented immediately upon the loss of a company’s 
principal, to enable the company to continue profitable business operations with 
outside management until the market improves for the company to be sold. 
Topics discussed include matters of corporate governance, contract law, liquidity 
planning, succession planning, estate planning, and gift/estate tax planning. 

For more information, contact Attorney Gregory Monday, gmonday@ foley.com. 
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 Top five firm peer-review 
rated by Martindale-Hubbell® 

 BTI* Client Service A-Team 
Top 30 (2008) 

 BTI “rising star” — a top-10 
national firm poised for 
future growth (2008) 

 Ranked among the BTI 
“Power Elite” (2008) 

 One of four firms named BTI 
Market Trailblazers (2006) 

 BTI Top 30 Client Service 
All Star Team (2005) 

 Top 25 go-to law firm for 
Fortune 250 companies by 
The National Law Journal 
(2005) 

 Fourteen attorneys named 
to the American College of 
Trial Lawyers 

 Nationally ranked  
energy: electricity, privacy 
and data security, and 
sports law practices by 
Chambers USA (2008) 

 Recognized for excellence 
by Chambers USA 
regionally in 19 practice 
areas (2008) 

 Top 10 go-to firm for IP 
counsel for Fortune 250 
global corporations by IP 
Law & Business (2007) 

 Top 10 Law Practice for 
Intellectual Property (Vault’s 
2006 Guide to the Top 100 
Law Firms) 

 Top 100 Law Firm for 
Diversity by MultiCultural 
Law magazine (2008) 

 Scored 100 percent on the 
Human Rights Campaign’s 
2009 Corporate Equality 
Index 

 Named to the 
InformationWeek 500 list for 
innovative, client-focused 
technology (2008) 

 CIO magazine’s CIO-100 
(2007) 

 
*The BTI Consulting Group (Wellesley, 
Massachusetts) 

FIRM OVERVIEW 

Foley & Lardner LLP has built a reputation on being mindful of our 
clients’ corporate strategies and goals, and leveraging the talents 
of our attorneys to provide client-focused teams to strategically 
address their business issues. We have emerged as a highly 
regarded provider of comprehensive legal services recognized for our 
integrity, insight, and innovative legal solutions. 

With offices located throughout the United States and in Brussels, 
Shanghai, and Tokyo, our attorneys have the ability and the 
technological resources to serve our clients anytime and anywhere 
the need arises — and do so in the most efficient manner. 

 

Foley Offices: 

Boston Milwaukee Silicon Valley 
Brussels New York Tallahassee 
Chicago Orlando Tampa 
Detroit Sacramento Tokyo 
Jacksonville San Diego Washington, D.C. 
Los Angeles San Diego/Del Mar   
Madison San Francisco 
Miami Shanghai 

Integrity for More Than 160 Years 

Integrity and the highest ethical standards are at the heart of how 
we do business at Foley. We embrace excellence in every aspect — 
from serving our clients and selecting and nurturing our employees 
to serving our communities. 

As a result, our people and our practices often are recognized for 
professional excellence. Foley received a top five peer-review rating 
from Martindale-Hubbell® and we were recognized in the areas of 
bankruptcy/restructuring, construction, corporate/M&A, energy 
and natural resources, environment, health care, insurance, 
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Business Law 
Practices 
 Commercial 

Transactions & 
Business 
Counseling 

 Environmental 
Regulation 

 Finance & 
Financial 
Institutions 

 Private Equity & 
Venture Capital 

 Real Estate 
 Tax & Individual 

Planning 
 Transactional & 

Securities 

intellectual property (IP), labor and employment, general commercial litigation, 
media and entertainment, real estate, and securities regulation by Chambers USA: 
America’s Leading Business Lawyers in 2008. 

We invest the same level of effort in creating a positive work environment for our 
employees by fostering diversity, professional development, and personal  
satisfaction. We are proud to have received a 100-percent rating on the Human 
Rights Campaign’s (HRC) 2008 and 2009 Corporate Equality Index and Best Places 
to Work Survey. Additionally, Foley was named a “2007 Best Law Firm for Women” 
by Working Mother magazine and Flex-Time Lawyers LLC in recognition of our 
commitment to the retention and advancement of women attorneys. 

Finally, we are committed to being involved partners in the communities in which we 
live and work. Foley has accepted the Pro Bono Institute Challenge advocating that 
every attorney in the firm dedicate 60 or more hours per year on pro bono projects. 
The firm supports this challenge by offering billable credit for 100 hours — or more 
with committee approval — of pro bono work per year. Additionally, to underscore 
the importance of community service, we recognize employees throughout the firm 
with the annual Lynford Lardner Community Service Award.  

Insight to Meet Your Challenges and Goals 

We strive to understand how each client’s unique business operates — its specific 
challenges and opportunities — and deliver sophisticated legal insight that can help 
achieve its business goals. 

Business Law 
Our Business Law Department is organized and staffed 
to provide comprehensive legal advice and business 
counseling. From corporate legal services such as 
mergers and acquisitions, finance, and securities to 
tax and individual planning, real estate, 
environmental regulation, and general commercial 
transactions and business counseling, our more 
than 400 Business Law attorneys are highly skilled 
in addressing the most sophisticated and 
complicated business and legal issues confronting 
our clients. Our clients range from investment 
banks and Fortune 100 companies to entrepreneurs 
and emerging growth companies as well as the 
small- and middle-market companies in between. 
We are well-positioned to represent domestic and 
international companies all over the world and 
assist foreign companies with their U.S. legal and 
business needs. 
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Enforcement & 
Litigation 

 White Collar Defense 

CASE STUDY: The Foley Difference in Investment Fund Formation
 
 
 
 

Our attorneys assisted an emerging venture fund client with their efforts to 
create a long-term investment vehicle, assemble a highly qualified executive 
team, and develop a high-quality, committed institutional investor base that 
will participate in successive rounds of financings.  

We acted as a key partner from the very beginning of fund formation, 
bringing to bear our diverse firm-wide resources. In particular, we were 
intrinsically involved in: 

 Developing the fund structure, combining our experience in a variety of 
prior fund engagements with focused discussions among the founders as 
to objectives, priorities, and long-term vision 

 Drawing upon our partners with relevant experience in a variety of fields, 
assembling “focus group” panels for the fund’s investment “pitch,” and 
assisting the founders in better honing their presentation 

 Introducing our client to investor contacts in the United States and, 
through our foreign affiliations, to investors abroad  

 Negotiating fund terms with potential limited partners, exposing a 
multiplicity of issues in fund management and economics 

Our business, tax, regulatory, and securities lawyers collaborated to bring 
“best of breed” talents to our client, maximizing the ultimate outcome from 
all legal and business perspectives. Combining proven strategies with 
creative, custom-tailored ideas enabled us to develop solutions that 
perfectly matched our client’s needs. 

Litigation 
At Foley, we understand the business side of the 
challenges and risks posed by potential and 
actual lawsuits, and have the skills and 
experience to win cases. Our trial attorneys 
represent corporations in nearly every industry 
and handle some of the largest and most 
complex commercial lawsuits and arbitrations 
for major domestic and international clients. Our 
litigators provide complete state and federal trial 
and appellate representation, arbitration, 
mediation, and alternative dispute resolution 
services (ADR). We also counsel and represent 
clients in administrative adjudications and in 
regulatory investigations and hearings.  
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Information 
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& Advertising  

Our trial lawyers have proven experience with hundreds of cases tried to 
verdict or arbitration award in nearly every state in the United States. 
Recently, Foley’s highly regarded Bankruptcy & Business Reorganizations 
Practice was ranked by Bankruptcy Law360 as one of the nation’s top 10 
firms in the area of bankruptcy based upon new and recent engagements.1 

With approximately 400 practicing litigators, Foley has one of the largest 
and most comprehensive litigation departments in the country. Our 
litigators have a strong presence in all of the firm’s offices to ensure that 
our clients have the most capable, experienced legal staff to help them 
reach prompt, efficient dispute settlements. 

Intellectual Property 
In surveys by IP Law & Business, IP Law360, and 
Intellectual Property Today, Foley consistently ranks 
among the top 10 IP litigation and counseling firms 
in the United States,2 and as the number one go-to 
firm for IP matters for the Fortune Global 100.3 
With more than 230 IP lawyers — many with 
advanced technical degrees and experience — we 
deliver an innovative life cycle of IP services to 
obtain, protect, and add value to our clients’ IP. We 
provide product clearance opinions; conduct 
licensing programs; and handle the IP due 
diligence for corporate transactions. And when and 
if our clients must litigate to enforce or defend 

their IP rights, they can call upon our 
experienced IP trial lawyers who have handled 
hundreds of patent and IP litigation matters. 
Our IP trial lawyers are experienced at 
providing effective and efficient IP litigation 
tactics and management strategies that win 
cases and accomplish our clients’ business 
objectives within agreed-upon budgets.  

We also assist our clients in optimizing their information technology 
(IT) assets. Our team includes attorneys devoted to structuring IT and 
business process outsourcing relationships; enterprise software 
licensing, development, and implementation transactions; and 
counseling on data privacy and security issues. 

                                        
1

 Bankruptcy Law360 (2007) 

2 IP Law & Business (2002 – 2008), IP Law & Business “Who Protects IP America” Survey (2003 – 2007), IP Law360 (2005, 2006), and Intellectual Property Today  
(2003 – 2008) 

3 IP Law & Business “Global Guardians” Survey (2003) 



 

 

 
©2009 Foley & Lardner LLP 

 

 

CASE STUDY: The Foley Difference in Structuring and Negotiating 
Outsourcing Relationships 

 

 

 

 

Foley attorneys worked closely with a leading global specialty retail 
company on structuring and negotiating an IT infrastructure outsourcing 
relationship valued in excess of $1 billion with a tier-one sourcing supplier. 
Our client’s focus was to obtain outsourced IT services that were delivered 
and priced in a manner aligned to its business operations. The client’s 
objectives included linking the sourcing charges to its business drivers and 
fluctuations; creating a positive business relationship between it and the 
supplier; obtaining an agreement reflecting sourcing best practices; and 
doing all of the above on a fast track.  

Foley enabled our client to jump-start the transaction by leveraging our past 
experience in outsourcing transactions and our outsourcing business 
processes, including: 

 Business decision matrices 

 Detailed task-level project plans 

 Comprehensive best practice templates, including service descriptions 
and service-level agreements 

 Structured negotiation processes 

The combination of our experienced technology lawyers, sourcing 
transaction knowledge-base, and our outsourcing transaction processes 
enabled us to engage quickly with the client’s multidisciplinary team and 
the supplier on parallel tracks and to escalate task completion times. Our 
templates helped our client to focus its business resources on tailoring the 
best practices templates to its specific needs, rather than reinventing the 
wheel. In addition, our attorneys provided targeted issue identification and 
risk mitigation solutions addressing the interests of stakeholders across the 
client’s enterprise, including operations, human resources, finance, 
audit/compliance, risk management, tax, legal, and procurement. 
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CASE STUDY: The Foley Difference in Real-Time Infringement 
Avoidance and Product Design 

Industry Teams 
 Automotive 
 Emerging Technologies 
 Energy 
 Entertainment & Media 
 Food 
 Health Care 
 Hospitality, Resort & Golf  
 Insurance 
 Life Sciences 
 Nanotechnology 
 Senior Living 
 Sports 

Comprehensive, Tailored Solutions Specific to the 
Demands of Your Industry 

Blending hands-on industry experience with 
sophisticated legal skills has resulted in Foley’s 
integrated industry-focused approach. Our industry 
teams represent a range of service offerings, 
enabling us to take a comprehensive view of our 
clients’ industries and bring together the right 
practitioners and competencies to address their 
needs. 

 

 

 

 

Our client was a leader in a new area of cardiac care technology. Marketing 
studies indicated that a valuable advance in market penetration could be 
achieved by integrating the client’s new technology with an existing class of 
cardiac care device. Foley’s client had no IP position in the existing 
technology and wished to design an appropriately serviceable product while 
widely sidestepping any infringement problem. 

Working on a very tight timetable, Foley assembled a team composed of 
company IP legal staff, senior research and development (R&D) managers, 
seasoned Foley Litigation Department lawyers, and Foley lawyers skilled in 
cardiac care technology. The team identified more than 500 potentially 
problematic patents concerning the existing class of cardiac care device. 

From that baseline, in fewer than two weeks of intensive, joint product 
design/patent clearance sessions, the team specified a new integrated 
product using technologies covered by expired patents or disclosed but not 
claimed by existing patents. In instances where existing patent claims 
appeared to block use of a particular technology in the integrated device, 
the team devised new technology that avoided the claims. At least one new 
patent for the client resulted from this work. At the end of the joint R&D/IP 
exercise, the client had a fully specced, plainly non-infringing structure that 
it could readily turn into a marketable, integrated product. 
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Other Services 
 Arbitrage Rebate Company 
 KnowledgeGateTM 
 FOLEY ClientSuite 
 FOLEY PrivateOfficeSM 
 Litigation Support Services 

CASE STUDY: The Foley Difference in Health/White Collar 
Collaboration for a Health Care Investigation 

 

 

 

 

Our Health Care Industry Team worked with a national provider of chronic 
health care services — publicly traded on a foreign stock market, with more 
than 550 sites in 39 states — to respond to an exhaustive subpoena for all 
documents relating to its participation in Medicare and Medicaid from the 
United States Department of Justice (DOJ). Our task was to determine the 
focus of the government investigation, ascertain the best defense, and 
respond to the subpoena — all in a manner that would not interrupt the flow 
of patient care or the business operations of the client. 

Through our Health Care Industry Team, we assembled and coordinated a 
national team of attorneys and paraprofessionals to review documents and 
to conduct hundreds of witness interviews. By combining our substantive 
experience in the health care industry with our seasoned white collar 
litigators, we crafted persuasive arguments that incorporated the special 
nuances of health care law and accommodated patient care operations. 
These tasks were accomplished in an effective and efficient manner with 
extremely close coordination with in-house counsel, client management, and 
clinicians. 

Negotiated resolutions were achieved with both the DOJ and the United 
States Department of Health and Human Services’ (DHHS) Office of 
Inspector General within the timeframe and parameters established by the 
client. Resolution enabled the client to pursue its international business 
plan and, consistent with its corporate mission, to continue to provide 
quality health care to its patients. 

Other Services 

From comprehensive public affairs services to 
technology acquisition and implementation 
transaction resources, we are dedicated to 
helping our clients address every aspect of  
their legal and related business needs efficiently 
and effectively.  
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CASE STUDY: The Foley Difference in Lobbying and Strategic 
Positioning 

Government and Public 
Policy Practices 
 FDA Regulatory 
 Government Procurement 
 Political Law 
 Public Policy 
 Strategic Communications 
 Surface Transport 

 

 

 

 

Our Public Policy Practice worked with a Medicaid-certified provider for 
eligible low-income recipients with a subsidiary in Puerto Rico. 

The Commonwealth of Puerto Rico had allowed consumers to choose their 
Medicaid provider. Our client offered superior products and services and 
had enrolled a substantial market share of the eligible population. 
Competitors, unhappy with our client’s success in the marketplace, 
petitioned the DHHS to change the regulations to override the consumers’ 
choice and to direct individual consumers into pre-selected Medicaid 
provider plans as part of the 
implementation of the Medicare 
Prescription Drug Program. This proposed 
regulation would have cost our client 
millions of dollars in lost patients and 
revenues. 

With the DHHS announcement days away, 
the challenge for our Public Policy team 
was to position the client so that DHHS 
could reverse its initial decision and 
exclude the Puerto Rican Medicaid population from the parameters of the 
implementation regulations for the Medicare Prescription Drug Program. 

Because of our unique understanding of the business, regulatory, and 
political dynamics, we positioned our client publicly and internally with key 
decision-makers (local elected officials, the media, members of the U.S. 
Congress, and the administration) as the champion of both the low-income 
patient population as well as those who support greater free-market choice 
in health care — a unique combination. 

As a result, DHHS eliminated the proposed regulation — and our client was 
spared the loss of its patient base and millions of dollars in annual 
revenues.  

Innovation to Enhance Client Service 

A recognized global leader in developing client-focused technology, Foley is proud to 
offer cutting-edge systems that promote unparalleled collaboration between our 
clients and attorneys. At any time, from anywhere in the world, our clients can 
access secure resources that empower them to track and manage the information 
that matters most to them. 

Because of our commitment to innovation, Foley has been named to the 
InformationWeek 500 list for three consecutive years (2006 – 2008) for innovative 
client-focused technology that enables our clients to better manage their legal 
departments. Foley also was named to CIO magazine’s 2007 CIO-100 list, which 
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comprises global companies demonstrating technological innovation in improving 
products, services, and relationships with clients. CIO magazine also honored our 
firm with its Enterprise Value Award in the management services industry category 
— we are the only law firm ever to have won this prestigious award. In 2008, BTI 
identified Foley as a “rising star” — a top-10 national firm poised for future growth 
— recognizing our commitment to client service and cost-effective innovation. 
Additionally, Foley was named to the 2006 BTI Market Movers list, a ranking of law 
firms identified by corporate counsel as leaders implementing a strategic approach 
to delivering legal service. Foley was recognized as one of four Market Trailblazers, 
identified by corporate counsel for their unique ability to leverage innovative client-
focused strategies with bold approaches to the market. 

Award-Winning Client Service Tools 
Technology-based collaboration and information sharing has enabled our 
attorneys to work with clients in an anytime/anywhere environment, 
improving response times and the overall quality of attorney work product. 

FOLEY ClientSuite 
FOLEY ClientSuite allows users to instantly manage any 
legal matter through a secure Web site, whenever and 
wherever it's most convenient. By enabling clients to 
access — at no added cost — valuable firm resources 

related to their matters and industries as well as 
easily review all matter-related documents and 
correspondence, FOLEY ClientSuite creates a virtual 
office where our clients manage their matters on 
their own terms.  

Budget Management Tool 
By providing graphical presentations of budgets and 
schedules as well as real-time, task-level budget 
detail, Foley's Budget Management Tool enables 

clients to quickly and easily track budget spent and evaluate projected 
budget summaries, eliminating unpleasant legal budget surprises. 

To view multimedia clips highlighting Foley’s nationally recognized client 
service tools, visit Foley.com/innovation. 

For More Information 

To learn more about Foley, please visit us at Foley.com, or view a multimedia clip 
about the difference we can make for you at Foley.com/difference. 
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