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CONTRACT CHANGES AND CLAIM 
SUBMISSIONS

Erin Toomey
Brandi Walkowiak

November 2009
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Overview

Recognizing Claim Events 
Changes
Stop Work Orders
Terminations
Differing Site Conditions

Implementing a System for Recognizing, 
Processing, and Managing Claims
Subcontracts
Disputes
Best Practices
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Recognizing Claim Events

Changes
What Constitutes a “Change” Under the 
Changes Clause?

Goods
Drawings, designs, or specifications when the supplies to be 
furnished are to be specially manufactured for the 
government in accordance with the drawings, designs, or 
specifications
Method of shipment or packing
Place of delivery

5

Recognizing Claim Events

Changes
What Constitutes a “Change” Under the 
Changes Clause?

Services
Description of services to be performed
Time of performance (i.e., hours of the day, days of the 
week, etc.)
Place of performance of the services

Does not include:
Unilateral changes to the contract terms and conditions
Cardinal Changes – Outside the Scope of the Contract
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Recognizing Claim Events

Changes
Formal/Directed Changes

FAR Clauses
FAR 52.243-1 Changes Clause in Fixed Price Contracts.
FAR 52.243-2 Changes Clause in Cost Reimbursement 
Contracts
FAR 52.243-3 Changes Clause in Time and Material 
Contracts

7

Recognizing Claim Events

Changes
Formal/Directed Changes

A formal/directed change is work that is not required by the 
contract, but the contractor is directed to perform the work by 
the government pursuant to a formal change order
The Changes clause provides that a contractor is entitled to an 
equitable adjustment “if any change under this clause causes 
an increase or decrease in the Contractor’s cost of, or the time 
required for, the performance of any part of the work under this
contract, whether or not changed by any such order….”
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Recognizing Claim Events

Changes
Informal/Constructive Changes

Not a contract clause – developed by case law
A constructive change occurs when the contract work is 
actually changed, but the procedures of the Changes clause 
have not been strictly followed by the government or higher-
tiered contractor
To establish a constructive change the contractor must show 
that its actual performance went beyond the minimum 
standards demanded by the contract and that the change was 
ordered or directed by an individual with authority

9

Recognizing Claim Events

Changes
Who has authority to issue a change  

Only the Contracting Officer may authorize a change 
(unless it has expressly designated someone else 
with the authority to do so)
Be wary of direction from technical and operational 
government employees that constitutes a change 
that is not authorized by the CO
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Recognizing Claim Events

Changes
Written vs. Oral Direction  

Although the Changes clause technically requires that 
change orders be in writing, this requirement does 
not prevent a contractor from receiving an equitable 
adjustment when a change is orally directed
It is well settled in the case law that the clause is not 
meant to be a hoop to jump through and that oral 
direction is sufficient

11

Recognizing Claim Events

Changes
Notice of Intent to Submit an REA

Written notice should be submitted 30 days from the date of 
receipt of the written order
The CO retains the right to receive and act upon a proposal 
submitted before final payment of the contract
It is also well settled that oral requests for equitable 
adjustment will not be barred based on the lack of written 
notice
Where the government is “aware of the operative facts” that 
give rise to the request for equitable adjustment, the 
contractor will not be barred from recovery because of lack of 
written notice
Best practice is to give notice and avoid the issue, if possible
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Recognizing Claim Events

Changes
Notice of Intent to Submit an REA

If notice is untimely, the Government must show it 
was prejudiced by the lack of timely notice 
Courts have consistently held that the strict writing 
requirements of FAR 52.243-1(a)(c) and 52-243-
4(e) should not be enforced when the government 
has actual knowledge of the change  
Must be asserted prior to receipt of final payment

13

Recognizing Claim Events

Changes
Contractor’s duty to proceed with a change 

FAR 52.243-1(e) provides that nothing in the changes clause excuses 
the contractor from proceeding with the contract as changed 

Non-Commercial Item Contracts
Government may unilaterally direct changes
Prime needs to flow down ability to make unilateral changes with its 
sub in event of government unilateral change
In event of government bilateral change, changes may be mutually
agreed upon between prime and sub

Commercial Item Contracts
FAR 52.212-4(c)
All changes must be mutually agreed upon between the parties
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Recognizing Claim Events

Changes
Knowing what law governs the change 

Federal government contracts law vs. state law or 
both 
Interpretation of FAR Clauses governed by federal 
contracts law
Subcontracts may include state law choice of law 
provisions

15

Recognizing Claim Events

Changes
Subcontract concerns

Limit the higher-tiered contractor’s ability to 
unilaterally change the contract to those changes 
that are directed by the government
Make sure that the scope of the changes that can be 
made unilaterally are only those permitted by the FAR 
(i.e., don’t accept a contract clause that permits the 
higher-tiered contractor to unilaterally change the 
terms and conditions of the subcontract) 
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Recognizing Claim Events

Changes
Subcontract concerns

Require all other changes to be mutually agreed upon 
between the parties
Higher-tiered contractors should flowdown to all 
subcontractors the applicable Changes clause and 
shorten the notice time periods to permit you to 
include your subcontractors’ REAs in your REA to your 
customer

17

Recognizing Claim Events

Stop Work Order (SWO)
FAR 52.242-15

Government may unilaterally direct the contractor to stop work 
for up to 90 days
Stop work period can be extended only by mutual agreement of 
the parties
When the SWO expires, the government must:

Cancel the stop work order and permit the contractor to resume 
working; or 
Terminate the work covered by the order either for default or 
convenience, as applicable

The contractor may request an equitable adjustment in the 
delivery schedule, contract price, or both
Assert right to an adjustment within 30 days after the end of the 
SWO, unless otherwise permitted by the Contracting Officer
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Recognizing Claim Events

Stop Work Order
Subcontractor Concerns

Not a required flowdown BUT all contractors should 
flowdown the clause to all subcontractors
Shorten the 30 day notice period in your 
subcontracts, so that you can include any 
subcontractor equitable adjustments in your REA to 
the government 

19

Recognizing Claim Events

Termination for Convenience
FAR 52.249-2 (Fixed-Price)

Government may unilaterally terminate for convenience the 
contract at any time, including commercial item contracts  

Only limitation is that the Government may not do so in bad faith
When a contractor receives a notice of termination for 
convenience, the contractor must:

Stop all work on the portion of the contract terminated, 
Place no further subcontracts, 
Cancel existing subcontracts, and 
Deliver to the government all completed work and all material 
acquired for the work terminated.

Contractor has a duty to mitigate costs (e.g., use materials 
purchased for the contract for other contracts)
The Contractor must submit termination inventory schedules 
120 days after the effective date of the termination
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Recognizing Claim Events

Termination for Convenience
FAR 52.249-2 (Fixed-Price)

Final termination settlement proposal due within 1 year from the
effective date of the termination

Total may not exceed the total contract price less the amount of
payments previously made and the contract price of the work not 
terminated, plus settlement costs
Contractor entitled to receive:

Contract price for completed work (includes profit unless the 
Contractor was in a loss position)
Costs incurred for work terminated (initial costs and prepatory
expenses)
Cost of subcontract termination settlement proposals
Reasonable costs of settlement (accounting, legal, clerical, and
other expenses incurred to submit proposal), storage, and 
transportation.

Calculations subject to cost principles in FAR Part 31 
For Fixed-Price contracts, FAR Part 31 used as a guide, but not strictly 
applied

21

Recognizing Claim Events

Termination for Convenience
FAR 52.249-6 (Cost Reimbursement)

Generally, same as fixed-price, but:
Addresses the portion of the fee that will be payable to the 
Contractor 
FAR Part 31 strictly applied
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Recognizing Claim Events

Termination for Convenience
FAR 52.212-4(l) (Commercial Item Prime Contracts)

No requirement to submit inventory schedules or a termination 
settlement proposal within a specified period of time
Entitles the Contractor to receive:

A percentage of the contract price reflecting the percentage of 
work performed prior to the termination; and 
Reasonable charges resulting from the termination

Contractor can support these figures with documents from its 
standard record keeping system
Contractor does not need to comply with cost accounting 
standards or cost principles

23

Recognizing Claim Events

Termination for Convenience
Subcontract Concerns

For Prime Contractors/Higher-Tiered 
Subcontractors

Not a required flowdown BUT all contractors should 
flowdown the clause to all subcontractors
Shorten the 1 year termination settlement proposal 
period, so that you can include any subcontractor 
proposals in your proposal to the government
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Recognizing Claim Events

Termination for Convenience
Subcontract Concerns

For Subcontractors
Limit a higher-tiered contractor’s ability to terminate for 
convenience to those instances in which:

The government directs the contractor to terminate for 
convenience the subcontract; or 
A change to the prime contract has the effect of terminating 
the subcontract, in whole or in part

Subcontractors do not have to accept terminations for the higher-
tiered contractor’s convenience
Ensure you have the right to submit a termination settlement 
proposal to recover for work performed prior to the termination, as 
well as termination settlement expenses

25

Recognizing Claim Events

Differing Site Conditions
FAR 52.236-2 

Applies only to construction contracts
Two types of differing site conditions:

Subsurface or latent physical conditions at the site which 
differ materially from those indicated in the contract 
(Category I conditions)
Unknown physical conditions at the site, of an unusual 

nature, which differ materially from those ordinarily 
encountered and generally recognized as inhering in work 
of the character provided for in the contract (Category II 
conditions)
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Recognizing Claim Events

Differing Site Conditions
FAR 52.236-2 

Category I Conditions:  Subsurface or latent physical 
conditions at the site which differ materially from those 
indicated in the contract 

The contract documents must have affirmatively indicated or 
represented the subsurface conditions which form the basis of 
the contractor’s claim;
The contractor must have acted as a reasonably prudent 
contractor in interpreting the contract documents;
The contractor must have reasonably relied on the indications of 
subsurface conditions in the contract;

27

Recognizing Claim Events

Differing Site Conditions
FAR 52.236-2 

Category I Conditions:  Subsurface or latent physical conditions
at the site which differ materially from those indicated in the 
contract 

The subsurface conditions actually encountered, within the 
contract site area, must have differed materially from the 
subsurface conditions indicated in the same contract area; 
The actual subsurface conditions encountered must have been 
reasonably unforeseeable; and
The contractor’s claimed excess costs must be shown to be solely 
attributable to the materially different subsurface conditions within 
the contract site.  
See Weeks Dredging & Contracting, Inc. v. United States, 13 Cl. Ct. 
193 (1987). 
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Recognizing Claim Events

Differing Site Conditions
FAR 52.236-2 

Category II Conditions - Unknown physical conditions at the site, 
of an unusual nature, which differ materially from those 
ordinarily encountered and generally recognized as inhering in 
work of the character provided for in the contract 

The contractor must show that it did not know about the physical
condition;
The contractor must show that it could not have anticipated the 
condition from inspection or general experience; and
The contractor must show that the condition varied from the norm
in similar contract work
See Lathan Co. v. United States, 20 Cl. Ct. 122 (1990). 
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Recognizing Claim Events

Differing Site Conditions
FAR 52.236-2 

Only applies to conditions existing at the time the contract 
was entered into and not one occurring thereafter
The condition encountered must be “physical”, which is 
limited to the condition of the site of the work
The clause only covers conditions at the site. 
To be compensable, conditions must differ “materially” from 
those expected to be encountered
Notice to the government required “promptly” and before the 
conditions are disturbed
Contracting Officer required to investigate the site
Contractor entitled to an equitable adjustment if the 
conditions cause an increase or decrease in Contractor’s cost 
of or time for performance 
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Implement A System For Recognizing, Processing, 
And Managing Changes

Educate Key Personnel 
Identify one key individual to be responsible for 
handling changes promptly upon identification

This person should be knowledgeable of the contract 
requirements and be able to understand how these 
requirements have been revised by the change or have a 
methodology/mechanism available to do so
Review meeting minutes/presentations contemporaneously to 
identify changes as they are discussed

31

Implement A System For Recognizing, Processing, 
And Managing Changes

Early Change Discovery 
Changes 

Evaluate whether the change increases the cost or 
schedule for performance or both
Engineers and technical contractor staff need to 
evaluate all change orders to determine how the 
change affects cost and/or schedule of 
performance
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Implement A System For Recognizing, Processing, 
And Managing Changes

Delay  
Evaluate whether the change affects the critical path.  Critical
path schedules must be routine kept and updated
Are the delays due to unforeseeable causes beyond the 
contractor’s control?
Excusable delay
Cumulative delay
Unabsorbed overhead
Prime’s remedies to deal with inexcusable subcontractor delay 

Liquidated damages clauses
Withholding of payment

33

Implement A System For Recognizing, Processing, 
And Managing Changes

Review the Contract Requirements
Get copies of all contract documents (this may include 
the RFP/proposal, SOW, specifications, etc.)
Review the order of precedence clause
Review FAR clauses, agency supplement clauses, and 
any other relevant clauses included in full text relating 
to:

Changes 
Notice 
Disputes 

Negotiation Requirements
Governing Law
Forum Selection 

Indemnification

Waivers



17

34

Implement A System For Recognizing, Processing, 
And Managing Changes

Calendar the Notice Deadline 
Notice not a strict requirement as long as the 
government is not prejudiced by the delay in providing 
notice, BUT best to make it a non-issue
All REAs and claims must be submitted prior to final 
payment 

For subcontractors, this hard and fast rule will likely be no 
later than final payment on the prime contract, which may 
occur prior to final payment on the subcontract, but will be 
effected by the terms of the subcontract

35

Implement A System For Recognizing, Processing, 
And Managing Changes

Send a Notice of Intent to Submit an REA 
Create and utilize a form notice letter for each 
REA submitted on the contract so that your 
submissions are uniform.
Assign one person with responsibility to 
monitor notice deadlines and prepare and 
send notice letters.
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Implement A System For Recognizing, Processing, 
And Managing Changes

Involve Engineers, Contract Department, 
and Experts in Preparing the REA 

Engineers, Operational and Technical team 
members should be included in the 
preparation of REAs at the early stage since 
they are the “closest on the ground” to the 
facts and circumstances causing the change
Make their costs part of the REA

37

Implement A System For Recognizing, Processing, 
And Managing Changes

Involve Engineers, Contract Department, and 
Experts in Preparing the REA 

These individuals know the costs and practical effects, 
including impact on schedule of the change
Utilize their contemporaneous records/files to support 
and document your REA
Remember, costs related to the submission of an REA 
are recovered as a contract administrative expense
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Implement A System For Recognizing, Processing, 
And Managing Changes

Involve Relevant Subcontractors
Coordinate your REAs with that of 
subcontractors that are also affected by the 
change
Early involvement of impacted subcontractors 
enables you to include subcontractor REAs in 
your submission, rather than having to absorb 

subcontractor REAs on your own

39

Implement A System For Recognizing, Processing, 
And Managing Changes

Segregate and Track Time/Cost Spent in 
Performing the Change and Preparing the 
REA 

Cost/Time of Implementing the Change
As soon as you are aware of a potential change, 
open up a new billing code for the change 
Notify all relevant employees of the new code
Charge all time spent working the change to the 
new billing code
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Implement A System For Recognizing, Processing, 
And Managing Changes

Segregate and Track Time/Cost Spent in 
Performing the Change and Preparing the REA

Cost/Time of Working the REA
As soon as you are aware of a potential REA, open up a new 
billing code for the REA 
Notify all relevant employees of the new code
Charge all time spent working the REA to the new billing code
If you get professional help, have them segregate their costs so
it can become part of the REA as well 
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Implement A System For Recognizing, Processing, 
And Managing Changes

Involve Management in the Decision of Whether to 
Submit an REA or a Claim, and When To Convert 
the REA to a Claim 

REA – Negotiation Phase
Showing of entitlement (law and facts)
Quantify (demonstration of economic impact)
REA preparation costs, including attorneys fees, are recoverable

Claim – Reach an Impasse 
Preparation costs not recoverable
Entitled to interest from date of submission/conversion 
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Implement A System For Recognizing, Processing, 
And Managing Changes

Elements of a Claim
Notice (technically required; government needs to 
demonstrate prejudice)
Narrative Statement (Facts and Law)
Quantification (sum certain)
Demand as a Matter of Right
Certification
Demand a Final Decision from the Contracting Officer 
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Implement A System For Recognizing, Processing, 
And Managing Changes

Factors in Considering Whether to Submit an REA or 
Claim

Effect on relationship between contractor and government 
Will bringing the REA or claim affect your relationship with the CO 
or agency? Will it affect your ability to garner additional contracts?
Do not forgo filing a claim or REA for these reasons – the 
government dictates this system and these are not realistic 
ramifications given the government’s need to remain neutral and 
deal at arm’s length 

Size of the REA or Claim 
Is the amount of recovery worth the costs and time for preparing
the claim?

Cost of litigation/likelihood of settlement 
Is the amount of recovery worth the costs and time for preparing
the claim? 
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Implement A System For Recognizing, Processing, 
And Managing Changes

Factors in Considering the Submission of REA vs. Claim
Strength of the claim
Documentation and data in support of the claim 

How good is your contemporaneous documentation regarding the 
nature of the change and the quantification of the change? 
Will you be able to put together the support you need? 
Are employees with critical information still with the company? 

Preparation costs 
Experts needed? Outside counsel? Accountants? Valuation 
experts?

No effect on obtaining another contract 

45

Summary

Know and understand contract requirements
Recognize changes early and assign key personnel tasked with 
handling the changes promptly
Evaluate costs and delay 
Be aware of notice requirements and abide by them
Involve both operations and management personnel, as well as 
subcontractors, from the start
Segregate and track all time/costs spent in performing the change and 
preparing the REA
Evaluate whether to prepare an REA or claim.  It is worth the money to 
develop a quality REA, hiring outside help and adding those costs to the 
REA, rather than doing a shoddy REA, having it denied and hiring
experts to do the claim.
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Subcontracts

For Prime Contractors/Higher-Tiered 
Subcontractors

Flowdown to subcontractors all clauses relating 
to changes, terminations, SWOs, differing site 
conditions, etc.
Shorten notice periods so that you can include 
subcontractors adjustments in your REA
Limit subcontractors’ recovery of equitable 
adjustments to those you recover from your 
customer

47

Subcontracts

For Subcontractors
Do not allow your customer to unilaterally terminate for 
convenience or direct changes in the subcontract, 
unless they are directed by the government
Confirm that you are not permitting the customer to 
unilaterally direct changes beyond those permitted by 
the FAR
Strictly adhere to notice requirements in your 
subcontract
Negotiate the choice of law and dispute resolution 
process
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Disputes

Contract Disputes Act of 1978 (41 U.S.C. 601-603) 
(FAR Subpart 33.2)

Only applies to prime contracts
Establishes procedures and requirements for asserting 
claims and provides for:

The payment of interest on contractor claims running from the 
date the CO receives the claim, or when payment is due (if 
later);
Certification of contractor claims over $100,000; and
A civil penalty for contractor claims that are fraudulent or based 
on a misrepresentation of fact

49

Disputes

Contract Disputes Act of 1978 
CO final decision on a claim must be submitted to the 
contractor:

For claims of $100,000 or less, within 60 days 
For claims over $100,000, the CO must notify the contractor 
within 60 days when a decision will be issued

If the CO fails to issue a decision within the requisite 
timeframe, the contractor may treat the failure to 
respond as a “deemed denial” and proceed with an 
appeal to the Board or the Court 
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Disputes

Appeals to the Board of Contract Appeals
Must be filed within 90 calendar days of the 
contractor’s receipt of the final decision (or 
deemed denial)
Notice of Appeal
Complaint/Answer
Rule 4 File
Discovery

51

Disputes

Appeals to the Board of Contract Appeals
ASBCA Small Claims (Expedited) Procedure  

Amount in dispute is $50,000 or less
For a small business concern, amount in dispute is $150,000 or less
Requires decision of the Board within 120 days after election of procedure 

ASBCA Accelerated Procedure
Amount in dispute is $100,000 or less
Requires decision of the Board within 180 days after election of procedure

ADR (available to all contractors/claims, including large businesses/ 
claims)

Settlement Judge
Mini Trial
Summary Trial with Binding Decision
Other Agreed Methods

Hearing
Benefits/Drawbacks

Likely less expensive that litigation in the COFC
If go to a hearing, may take a while for a decision
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Disputes

Appeals to the Court of Federal Claims
Must be filed within 1 year of the contractor’s receipt of 
the final decision (or deemed denial)
Complaint/Answer
Discovery
ADR
Trial
Benefits/Drawbacks 

May take longer to get to a trial than a hearing
Likely more expensive than litigation before the Board  
Can get other, equitable relief, if applicable

53

Best Practices

Read and understand  the entire contract
Know your obligations and your potential liabilities

Make sure you flow down comparable 
requirements to your subcontractors so that they 
are under identical requirements
Engage in early discovery of changes/potential 
claims

Appoint someone with this specific responsibility
Expect that contract changes will occur, and have 
in place a mechanism to identify and report 
changes and assess their impact
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Best Practices

Track and Segregate costs and evaluate the critical 
path impact
Document the change event, the government’s 
direction and maintain the file

Contemporaneous records are the best evidence
Involve engineers and operational team members in this 
process EARLY on

Submit notice of intent to submit the REA/claim 
and the REA/claim as early as possible

55

Best Practices

Spend time/resources preparing the REA
Costs of preparing an REA are recoverable; costs 
of prosecuting a claim are not

Enlist the help of professionals/experts
Do not be afraid to submit an REA to which 
you are entitled 
Convert the REA to a claim if you reach an 
impasse
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Conclusion

Keys to a successful Change Management 
Program

Knowing the contract clauses that govern changes
Knowing what constitutes a change
Implementing a system for recognizing, processing and 
managing claims

Make it a specific responsibility of a key management official

Understanding the process under the Contract Disputes 
Act 
Prepare comprehensive REAs and claims using the 
resources available

57

QUESTIONS
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Going FAR Enough?
What Every Government

Contractor Needs to
Understand About Compliance

George W. Ash
November 2009
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Agenda

Overview of Final Rule
New Contract Clause Requirements
Mandatory Disclosure Requirements
New Cause for Suspension/Debarment
What This Means For You
What You Should Do 
Responding to an Investigation
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Overview of New FAR Requirements

Effective December 12, 2008
Requires FAR 52.203-13, “Contractor Code of 
Business Ethics and Conduct” to be included in 
contracts if the value is expected to exceed $5M
and the performance period is 120 days or more

Includes commercial item contracts and subcontracts 
and contracts performed outside of the United States

New causes for suspension/debarment for all
contracts and subcontracts (regardless of value or 
duration)

5

Overview of New FAR Requirements

Certain requirements will apply retroactively
Knowing failure to timely disclose for suspension/ 
debarment applies retroactively to all contracts and 
subcontracts that are still open or for which final 
payment was made within the last 3 years

Timely disclosure measured from the latter of the date the 
contractor has credible evidence of violation or December 12, 
2008

and others only prospectively
Requirements of FAR 52.203-13 will only apply 
prospectively to contracts and subcontracts that contain 
the clause (i.e., contracts and subcontracts resulting 
from solicitations issued after December 12, 2008)
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Overview of New FAR Requirements

Requirements that Only Apply if Contract or 
Subcontract Includes FAR 52.203-13

Requirements Applicable to All Contracts Containing the 
Clause

Mandatory timely disclosure obligations
Have a written code of business ethics and conduct
Make a copy of the code available to each employee engaged in the 
performance of the contract (distributing paper copies not required)
Exercise due diligence to prevent and detect criminal conduct
Promote an organizational culture that encourages ethical conduct 
and a commitment to compliance with the law
Required Flowdown to subcontractors with a subcontract greater 
than $5M and a period of performance of 120 days or more

7

Overview of New FAR Requirements

Reduced Requirements Applicable to Contracts for 
Commercial Item and Small Business Contracts

Commercial item contractors and small businesses are encouraged,
but not required, to have a business ethics awareness and 
compliance program and internal control system
Business ethics awareness program includes:

Training programs
Other means of disseminating information to principals and employees 
and, if appropriate, agents and subcontractors
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Overview of New FAR Requirements

Internal control system includes:
Assignment of responsibility at a high level and adequate 
resources to ensure effectiveness of programs
Reasonable efforts not to include an individual as a principal if 
they have engaged in conduct contrary to the code
Periodic reviews of practices, policies, procedures and internal
controls for compliance with the code and government 
contract requirements
Internal reporting mechanism that allows for anonymity or 
confidentiality (e.g., a hotline)
Disciplinary action for improper conduct or for failing to take 
reasonable steps to prevent or detect improper conduct
Timely disclosure procedures for mandatory disclosure 
requirements
Full cooperation with any Government agencies responsible 
for audits, investigations, or corrective action

9

Full Cooperation

Full cooperation is defined as “disclosure to the Government of the 
information sufficient for law enforcement to identify the nature and 
extent of the offense and the individuals responsible for the conduct.  It 
includes providing timely and complete response to Government 
auditors’ and investigators’ request for documents and access to 
employees with information.” FAR 52.203-13(a).

Full Cooperation does not foreclose contractor rights
No waiver of attorney client privilege or attorney work product
No waiver of 5th amendment rights
Not restricted from conducting an internal investigation
Not precluded from defending a dispute arising out of a disclosed violation

Note that independent of FAR 52.203-13, “Full Cooperation” is an 
important factor in a suspension/debarment decision.
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New Contract Clause Mandatory
Disclosure Requirements

Timely Disclosure
Credible Evidence
In connection with the award, performance, or 
closeout of the contract or any subcontract under the 
contract
Principal, employee, agent, or subcontractor has 
committed

A violation of Federal criminal law involving fraud, conflict of
interest, bribery, or gratuity violations; or
A violation of the civil False Claims Act

Disclosure requirement continues until 3 years after final 
payment on the contract

11

New Contract Clause Mandatory
Disclosure Requirements

Disclosure in writing to the agency Office of the Inspector General with a copy to the 
Contracting Officer

Disclosures do not need to be made through the prime contractor
If a violation spans several contracts, disclosure should be made to the Agency OIG for 
the largest dollar value contract impacted
For a Government-wide acquisition, multi-agency, or multiple award schedule contract, 
disclosure should be made to all of the following:

The OIG of the ordering agency
The OIG responsible for the basic contract
Respective agencies’ contracting officers

General Services Administration's Office of Inspector General created a website with a 
standardized online disclosure form (http://oig.gsa.gov/integrityreport.htm)
Defense Department's Office of Inspector General created a website with a sample 
disclosure form and contact information for submitting reports by mail or e-mail 
(http://www.dodig.osd.mil/Inspections/IPO/voldis.htm)

Applies to violations by a “principal, employee, agent, or subcontractor”
“Agent” includes independent contractors and others authorized to act on behalf of the 
organization – it is not clear if “agent” includes team members and/or joint venture 
partners

Timeliness measured from the latter of:
The date the contractor has credible evidence of a violation;
The date the contract clause is incorporated; or
The date the contractor’s internal control system was established
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Protection of the
Information Disclosed

If disclosure is marked “confidential” or 
“proprietary,” the government “to the extent 
permitted by law and regulation will safeguard and 
treat information obtained pursuant to the 
disclosure as confidential.” Further, “to the extent 
permitted by law and regulation, such information 
will not be released by the government to the 
public pursuant to a Freedom of Information Act 
request…without prior instruction of the 
Contractor.”

Policy goal ≠ guarantee
Laws and regulations can change

13

FAR 52.203-13 Compliance Summary

If contract/subcontract is greater than
$5 Million and performance greater than 
120 days

All Contractors within 30 days of award must 
have a written code of business ethics and 
conduct
Includes mandatory timely disclosure obligations
Exercise due diligence and encourage ethical 
conduct
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FAR 52.203-13 Compliance Summary

If contract/subcontract is greater than
$5 Million and performance greater than 120 days

All contractors except small business and commercial item 
contractors, within 90 days of award, must:

Make reasonable efforts not to include as a principal an individual 
whom due diligence would have exposed as having engaged in conduct 
that is in conflict with the Contractor’s code of business ethics and 
conduct;
Complete a business ethics awareness and compliance program;
Implement an internal control system to facilitate timely discovery;
Implement an internal control system to ensure corrective measures.

15

New Cause for Suspension/Debarment

Applicable to all contractors and all
contracts, regardless of size or duration
FAR Revisions

FAR 3.1001 and 3.1003
FAR 9.406-2 and 9.407-2
Definition of “Principal” added in FAR 
2.101(b)(2)
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Suspension and Debarment

Standard:  Present Responsibility
The contractor has the burden of demonstrating 
its present responsibility and that 
suspension/debarment is not necessary
The FAR expressly provides that debarment is 
“not for purposes of punishment” and shall only 
be imposed if it is in the public interest

17

Avoiding Suspension and Debarment

The mitigating factors are listed in FAR 9.406-1(a)(1)-(10) 
and closely mirror the Filip Memorandum factors 
considered when deciding whether to criminally charge a 
cooperation.  The factors include:

Internal Controls
Whether the contractor had effective standards of conduct 
and internal control systems in place at the time of the 
activity which constitutes cause for debarment or had 
adopted such procedures prior to any government 
investigation
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Avoiding Suspension and Debarment

Mitigating factors (cont…)
Whether the contractor brought the activity cited as a cause for
debarment to the attention of the appropriate Government agency 
in a timely manner
Whether the contractor has fully investigated the circumstances 
surrounding the cause for debarment and, if so, made the result of 
the investigation available to the debarring official
Whether the contractor cooperated fully with Government agencies
during the investigation and any court or administrative action 
Whether the contractor has paid or has agreed to pay all criminal, 
civil, and administrative liability for the improper activity, including 
any investigative or administrative costs incurred by the 
Government, and has made or agreed to make full restitution

19

Avoiding Suspension and Debarment

Mitigating Factors (cont…)
Whether the contractor has taken appropriate disciplinary action against 
the individuals responsible for the activity which constitutes cause for 
debarment
Whether the contractor has implemented or agreed to implement remedial 
measures, including any identified by the Government. 
Whether the contractor has instituted or agreed to institute new or revised 
review and control procedures and ethics training programs
Whether the contractor has had adequate time to eliminate the 
circumstances within the contractor’s organization that led to the cause for 
debarment
Whether the contractor’s management recognizes and understands the 
seriousness of the misconduct giving rise to the cause for debarment and 
has implemented programs to prevent recurrence
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New Cause for Suspension/Debarment

Knowing failure 
By a principal 
To timely disclose
In connection with the award, performance, or 
closeout of the contract or a subcontract thereunder
Credible evidence of:

Violation of Federal criminal law involving fraud, conflict of 
interest, bribery, or gratuity violations found in Title 18 of 
the United States Code;
Violation of the Civil False Claims Act; or
Significant overpayment(s) on the contract, other than 
overpayments resulting from contract financing payments

Until 3 years after final payment on any Government 
Contract awarded to the contractor

21

New Cause for Suspension/Debarment

“Knowing failure”
Implies actual knowledge
Rejected a “should have known” standard
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New Cause for Suspension/ Debarment

“By a principal”
Principal is defined as “an officer, director, owner, 
partner, or person having primary management or 
supervisory responsibilities within a business entity (e.g., 
general manager; plant manager; head of a subsidiary, 
division or business segment)”
Broadly interpret this definition – it can include 
compliance officers, directors of internal audits, or other 
positions of compliance responsibility
Failure to disclose will not be a cause for suspension/ 
debarment if lower-level employees commit a crime and 
conceal it from all “principals”

23

New Cause for Suspension/Debarment

“Timely disclose”
Considered and rejected a set period of time (i.e., 30 days)
“Credible evidence” implies the contractor will have time to perform 
a preliminary examination of the evidence before obligation to 
disclose arises
Obligation to timely disclose, in effect, arises as of the effective 
date, December 12
Issue of timely disclosure will likely arise if the Government 
independently discovers a violation and likely only if a violation 
actually occurred
Although the contract clause specifies who should receive 
mandatory disclosures, no proper individual/authority is specified 
for the purpose of suspension/debarment
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New Cause for Suspension/Debarment

“Credible evidence”
Not defined
Replaced “reasonable grounds to believe” with “credible 
evidence”
Suggests a higher standard
Contractor will have time to make some examination of 
the evidence to determine its credibility before making 
the decision to disclose to the Government
Compare to “adequate evidence” standard for 
suspension

25

New Cause for Suspension/Debarment

“Violation of federal criminal law involving fraud, 
conflict of interest, bribery, or gratuity violations 
found in Title 18 of the United States Code”

Title 18 includes over 100 references to fraud
Rule does not define these offenses and Title 18 
contains several applicable provisions

Conflict of Interest
Bribery
Gratuity Violations
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New Cause for Suspension/Debarment

“Violation of the Civil False Claims Act” (31 U.S.C. §§
3729-33)

Can be initiated by the government or by a qui tam relator 
(i.e., a disgruntled employee or a whistleblower)
“Claim” includes any attempt to get money from the 
government that is misleading or incorrect (e.g., inaccurate 
invoices, certifications, claims, statements, falsified test 
results, product substitutions, etc.)
Penalties for the FCA violation include treble damages 
(three times the amount of the false claim) and $11,000 
per false claim (i.e., per invoice or voucher)

27

New Cause for Suspension/Debarment

“Significant Overpayment”
Implies more than just a dollar value
Depends on the circumstances of overpayment
Not meant to address rate adjustment or interim 
payments

Rate adjustments are not considered overpayments until the 
rates are determined
Rule excluded overpayments that result from contract financing 
payments (i.e., advance payments, performance-based 
payments, progress payments, etc.)

Aims to address undisclosed “unjust enrichment”
overpayments
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What This Means For You

Even though not all contractors are required to have 
business ethics awareness and internal control 
programs, they still must have some mechanism for 
detecting significant overpayments, violations of 
Federal criminal law and the civil False Claims Act 
(FCA) and a process for making timely mandatory 
disclosures to avoid suspension/debarment and to 
get the benefit of the U.S. Sentencing Guidelines

Note if the FAR clause at 52.203-13 applies and you are 
providing a non-commercial item and you are not a small 
business, these programs are required

29

What This Means For You

The new causes for suspension/ debarment have a 
retroactive effect

Applies up to three years after final payment
Rule rejected contract closeout as the end point because fraud 

often occurs at that time
Good reason to be diligent in closing out contracts
Contractors have an obligation to make mandatory 
disclosures regarding contracts in place and for conduct 
that occurred prior to the effective date of the rule, and 
prior to the contractor having an internal control system 
in place
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What This Means For You

New Mandatory Disclosure Requirements
Requires contractors to disclose known violations by its 
subcontractors and agents
Does not seem to require contractors to disclose 
information about other contractors (including the prime 
or a higher tiered subcontractor) or violations by 
government employees
Mandatory disclosure of FCA violations presents a risk of 
prompting a qui tam lawsuit
Contractors must be diligent about flowing down this 
clause to its subcontractors

The clause does not require contractors to review/approve of its 
subcontractors’ codes or systems, but it may be a good practice 
to confirm that the subcontractors have such codes and 
systems

31

What This Means For You

New Causes for Suspension/Debarment
All contractors should have internal controls systems for identifying 
when they receive an overpayment from the Government
Since the knowledge of a principal triggers the suspension and 
debarment clause, all principals must be trained to identify federal 
criminal law and FCA violations 
Contractors needs to train principals regarding what constitutes a 
false claim under the FCA

This may not be easy as Courts disagree as to when a violation of the 
FCA has occurred
Rule noted that genuine disputes over the proper application of the 
FCA may be considered in evaluating whether the contractor knowingly 
failed to disclose a violation

Requirement to perform a higher level of due diligence on selecting 
principals and subcontractors
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What You Should Do

Create internal procedures for uncovering possible 
violations/overpayments

Identify all open contracts and contracts closed within the last three 
years
Identify all “principals”

Training
Periodic interviews for reportable events

Review prior disclosures that are still pending and update the 
disclosure consistent with the new regulation (i.e., in writing, to the 
OIG, etc.)

Conduct an internal investigation and/or audit
Interview principals/employees
Collect and review documents
Make a written summary of your findings

33

What You Should Do

Evaluate existing internal controls
Review Current Policies 

Review and assess quality of current written policies and 
procedures and whether these policies are followed
Are they current and up to date?
Are there any gaps?
Is someone accountable for adherence to policy?

Review and/or implement Code of Business Conduct
Tone from the Top
Statement of company’s core values
Commitment to stakeholders
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What You Should Do

Refine Reporting Mechanisms
Publicize existence of system
Make system easily accessible to all employees
Emphasize importance of reporting potential violations
Anonymous and Confidential
Memorialize reports received and document response
Utilize existing infrastructure: HR, Internal Audit, and 
Compliance Officer

35

What You Should Do

Create a written protocol for reporting, reviewing and 
vetting potential disclosures

What events trigger the requirement for a report?
Who should “principals” and other employees go to with reports? 
What documentation should the company prepare?

What did the company know and when did it know it?
What documents were reviewed and who was interviewed?
What factors/criteria were used to assess credible evidence?
Who was involved in the evaluation of the potential disclosure?
Who made the final decision (Lawyer? Business unit? Compliance 
Officer? Board? Audit Committee of Board?)
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What You Should Do

Training for all employees on:
Policies and Procedures
Code of Conduct
New Requirements

Explain mandatory disclosure requirements
Emphasize importance of reporting potential 
violations
Define and give examples of conduct that must be 
reported internally

Periodic refreshers and certification 

37

What You Should Do

Monitoring and Periodic Review
Periodic review of the company business 
practices, procedures, policies and internal 
control system is required by FAR 52.203-13(c).  
This review should evaluate:

Effectiveness in monitoring and audit to detect 
criminal conduct
Effectiveness of the business ethics awareness, 
compliance program and internal controls
Periodic risk assessment
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What You Should Do

Merger and Acquisition Considerations
Buyer will always want to know whether the business 
unit in question is currently under investigation, a 
defendant in a False Claim Act case, and is in 
compliance with all applicable laws.
FAR compliance provision will expand the normal due 
diligence temporally.
Look at contracts open during the previous 3 years
Evaluation of internal controls, code of business ethics 
and conduct and training programs.

39

What You Should Do

New FAR Rule and FAS 5
SEC Financial Accounting Standard 5 “Accounting for 
Contingencies” requires publicly-traded companies to disclose and 
account for loss  contingencies in their financial statements.

Current FAS 5 classifies outcomes as “probable,” “possible” or 
“remote”
Compare to FAR’s standard of “credible evidence”

and if disclosure under FAS 5 is required, you must also estimate 
the “impact of the probable loss or liability.”
Proposed amendments to FAS 5 would require greater detail in the
loss contingency, how it arose, its financial impact and timing for 
resolution and an estimated most likely outcome.
Disclosure would extend to “remote” loss contingencies if the 
impact would be significant and the contingency is expected to be 
resolved in the next year.
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Avoiding Indictment

A robust compliance program is critical to 
avoid indictment
A compliance program demonstrates a 
company’s commitment to business ethics 
and integrity and is a key factor listed in the 
Filip Memorandum, the DOJ guidance 
prosecutors must use when deciding 
whether or not to charge a company

41

Responding to an Investigation

Responding to Subpoenas and Search Warrants
Advise employees not to destroy or alter any documents
After the search/receipt of subpoena, promptly issue a 
document retention memorandum to all employees that may 
have information that no documents should be destroyed or 
altered
Counsel should debrief all employees that were present at the 
search; begin interviewing employees
Immediately identify employees that may be knowledgeable 
about the subject of the investigation
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Responding to an Investigation

Document Preservation, Retention and 
Collection Strategies

Designate a custodian of records
This person will be responsible for logging all 
collected documents, collecting certifications, and will 
be the liaison with counsel
Ideally, custodian not involved in the subject of the 
investigation (sometimes it is an in-house paralegal) 

43

Responding to an Investigation

Document Preservation, Retention and Collection Strategies
Issue a Document Preservation and Collection Memorandum.  The 
memo should:
− Be sent to all employees that may have relevant documents (be over 

inclusive in your universe of employees)
− Describe the category of documents at issue (should use identical 

language to the subpoena so no argument of obstruction)
− Explain that described documents (including e-mails and electronic 

files) should not be deleted or destroyed
− Remind employees to search their electronic files, off-site documents, 

documents at home, archive email (if subject to the subpoena date), 
shared drives, etc.

− Include a certificate of compliance that requires the employee to certify 
that he read the notice, understood it and made diligent efforts to 
locate documents within his control
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Conclusion

Assess legal and compliance resources NOW
Self-evaluation of potential risks – better to do it now 
before the government knocks
Risk of potential whistleblowers
The sooner you uncover potential disclosures, the 
sooner you can take corrective action and bolster your 
compliance program and internal controls
Begin taking steps to build your case for “present 
responsibility”

45



 

 

SUBPART 3.10—CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT  

3.1000  Scope of subpart. 
 
 This subpart prescribes policies and procedures for the establishment of contractor codes 
of business ethics and conduct, and display of agency Office of Inspector General (OIG) fraud 
hotline posters.  
 
3.1001  Definitions. 
 
 As used in this subpart—  
 
 “Subcontract” means any contract entered into by a subcontractor to furnish supplies or 
services for performance of a prime contract or a subcontract.  
 
 “Subcontractor” means any supplier, distributor, vendor, or firm that furnished supplies 
or services to or for a prime contractor or another subcontractor.  
 
 “United States” means the 50 States, the District of Columbia, and outlying areas.  
 
3.1002  Policy.  
 
 (a) Government contractors must conduct themselves with the highest degree of 
integrity and honesty.  
 
 (b) Contractors should have a written code of business ethics and conduct. To 
promote compliance with such code of business ethics and conduct, contractors should have an 
employee business ethics and compliance training program and an internal control system that—  
 
  (1) Are suitable to the size of the company and extent of its involvement in 
Government contracting;  
 
  (2) Facilitate timely discovery and disclosure of improper conduct in 
connection with Government contracts; and  
 
  (3) Ensure corrective measures are promptly instituted and carried out.  
 
3.1003  Requirements.  
 
 (a) Contractor requirements.  
 
  (1) Although the policy at 3.1002 applies as guidance to all Government 
contractors, the contractual requirements set forth in the clauses at 52.203-13, Contractor Code 
of Business Ethics and Conduct, and 52.203-14, Display of Hotline Poster(s), are mandatory if 
the contracts meet the conditions specified in the clause prescriptions at 3.1004.  
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  (2) Whether or not the clause at 52.203-13 is applicable, a contractor may be 
suspended and/or debarred for knowing failure by a principal to timely disclose to the 
Government, in connection with the award, performance, or closeout of a Government contract 
performed by the contractor or a subcontract awarded thereunder, credible evidence of a 
violation of Federal criminal law involving fraud, conflict of interest, bribery, or gratuity 
violations found in Title 18 of the United States Code or a violation of the civil False Claims 
Act. Knowing failure to timely disclose credible evidence of any of the above violations remains 
a cause for suspension and/or debarment until 3 years after final payment on a contract (see 
9.406-2(b)(1)(vi) and 9.407-2(a)(8)).  
 
  (3) The Payment clauses at FAR 52.212-4(i)(5), 52.232-25(d), 52.232-26(c), 
and 52.232-27(l) require that, if the contractor becomes aware that the Government has overpaid 
on a contract financing or invoice payment, the contractor shall remit the overpayment amount to 
the Government. A contractor may be suspended and/or debarred for knowing failure by a 
principal to timely disclose credible evidence of a significant overpayment, other than 
overpayments resulting from contract financing payments as defined in 32.001 (see 9.406-
2(b)(1)(vi) and 9.407-2(a)(8)).  
 
 (b) Notification of possible contractor violation. If the contracting officer is notified 
of possible contractor violation of Federal criminal law involving fraud, conflict of interest, 
bribery, or gratuity violations found in Title 18 U.S.C.; or a violation of the civil False Claims 
Act, the contracting officer shall—  
 
  (1) Coordinate the matter with the agency Office of the Inspector General; or  
 
  (2) Take action in accordance with agency procedures.  
 
 (c) Fraud Hotline Poster.  
 
  (1) Agency OIGs are responsible for determining the need for, and content of, 
their respective agency OIG fraud hotline poster(s).  
 
  (2) When requested by the Department of Homeland Security, agencies shall 
ensure that contracts funded with disaster assistance funds require display of any fraud hotline 
poster applicable to the specific contract. As established by the agency OIG, such posters may be 
displayed in lieu of, or in addition to, the agency’s standard poster.  
 
3.1004  Contract clauses.  
 
 (a) Insert the clause at FAR 52.203-13, Contractor Code of Business Ethics and 
Conduct, in solicitations and contracts if the value of the contract is expected to exceed 
$5,000,000 and the performance period is 120 days or more.  
 
 (b)(1) Unless the contract is for the acquisition of a commercial item or will be performed 
entirely outside the United States, insert the clause at FAR 52.203-14, Display of Hotline 
Poster(s), if—  
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  (i) The contract exceeds $5,000,000 or a lesser amount established by the agency; 
and  
 
  (ii) (A) The agency has a fraud hotline poster; or  
 
   (B) The contract is funded with disaster assistance funds.  
 
 (2) In paragraph (b)(3) of the clause, the contracting officer shall—  
 
  (i) Identify the applicable posters; and  
 
  (ii) Insert the website link(s) or other contact information for obtaining the agency 
and/or Department of Homeland Security poster.  
 
 (3) In paragraph (d) of the clause, if the agency has established policies and procedures 
for display of the OIG fraud hotline poster at a lesser amount, the contracting officer shall 
replace “$5,000,000” with the lesser amount that the agency has established.  
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52.203-13  CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT.  

As prescribed in 3.1004(a), insert the following clause:  
 

Contractor Code of Business Ethics and Conduct (Dec 2008)  

 
 (a) Definitions. As used in this clause—  
 
 “Agent” means any individual, including a director, an officer, an employee, or an 
independent Contractor, authorized to act on behalf of the organization.  
 
 “Full cooperation”—  
 
  (1) Means disclosure to the Government of the information sufficient for law 
enforcement to identify the nature and extent of the offense and the individuals responsible for 
the conduct. It includes providing timely and complete response to Government auditors’ and 
investigators' request for documents and access to employees with information;  
 
  (2) Does not foreclose any Contractor rights arising in law, the FAR, or the terms 
of the contract. It does not require—  
 
   (i) A Contractor to waive its attorney-client privilege or the protections 
afforded by the attorney work product doctrine; or  
 
   (ii) Any officer, director, owner, or employee of the Contractor, including 
a sole proprietor, to waive his or her attorney client privilege or Fifth Amendment rights; and  
 
  (3) Does not restrict a Contractor from—  
 
   (i) Conducting an internal investigation; or  
 
   (ii) Defending a proceeding or dispute arising under the contract or related 
to a potential or disclosed violation.  
 
 “Principal” means an officer, director, owner, partner, or a person having primary 
management or supervisory responsibilities within a business entity (e.g., general manager; plant 
manager; head of a subsidiary, division, or business segment; and similar positions).  
 
 “Subcontract” means any contract entered into by a subcontractor to furnish supplies or 
services for performance of a prime contract or a subcontract.  
 
 “Subcontractor” means any supplier, distributor, vendor, or firm that furnished supplies 
or services to or for a prime contractor or another subcontractor.  
 
 “United States,” means the 50 States, the District of Columbia, and outlying areas.  
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 (b) Code of business ethics and conduct.  
 
  (1) Within 30 days after contract award, unless the Contracting Officer establishes 
a longer time period, the Contractor shall—  
 
   (i) Have a written code of business ethics and conduct; and  
 
   (ii) Make a copy of the code available to each employee engaged in 
performance of the contract.  
 
  (2) The Contractor shall—  
 
   (i) Exercise due diligence to prevent and detect criminal conduct; and  
 
   (ii) Otherwise promote an organizational culture that encourages ethical 
conduct and a commitment to compliance with the law.  
 
  (3)(i) The Contractor shall timely disclose, in writing, to the agency Office of the 
Inspector General (OIG), with a copy to the Contracting Officer, whenever, in connection with 
the award, performance, or closeout of this contract or any subcontract thereunder, the 
Contractor has credible evidence that a principal, employee, agent, or subcontractor of the 
Contractor has committed—  
 
   (A) A violation of Federal criminal law involving fraud, conflict of 
interest, bribery, or gratuity violations found in Title 18 of the United States Code; or  
 
   (B) A violation of the civil False Claims Act (31 U.S.C. 3729-3733).  
 
  (ii) The Government, to the extent permitted by law and regulation, will safeguard 
and treat information obtained pursuant to the Contractor’s disclosure as confidential where the 
information has been marked “confidential” or “proprietary” by the company. To the extent 
permitted by law and regulation, such information will not be released by the Government to the 
public pursuant to a Freedom of Information Act request, 5 U.S.C. Section 552, without prior 
notification to the Contractor. The Government may transfer documents provided by the 
Contractor to any department or agency within the Executive Branch if the information relates to 
matters within the organization’s jurisdiction.  
 
  (iii) If the violation relates to an order against a Governmentwide acquisition 
contract, a multi-agency contract, a multiple-award schedule contract such as the Federal Supply 
Schedule, or any other procurement instrument intended for use by multiple agencies, the 
Contractor shall notify the OIG of the ordering agency and the IG of the agency responsible for 
the basic contract.  
 
 (c) Business ethics awareness and compliance program and internal control system. This 
paragraph (c) does not apply if the Contractor has represented itself as a small business concern 



 

6 

pursuant to the award of this contract or if this contract is for the acquisition of a commercial 
item as defined at FAR 2.101. The Contractor shall establish the following within 90 days after 
contract award, unless the Contracting Officer establishes a longer time period:  
 
  (1) An ongoing business ethics awareness and compliance program.  
 
   (i) This program shall include reasonable steps to communicate 
periodically and in a practical manner the Contractor’s standards and procedures and other 
aspects of the Contractor’s business ethics awareness and compliance program and internal 
control system, by conducting effective training programs and otherwise disseminating 
information appropriate to an individual’s respective roles and responsibilities.  
 
   (ii) The training conducted under this program shall be provided to the 
Contractor’s principals and employees, and as appropriate, the Contractor’s agents and 
subcontractors.  
 
  (2) An internal control system.  
 
   (i) The Contractor’s internal control system shall—  
 
    (A) Establish standards and procedures to facilitate timely 
discovery of improper conduct in connection with Government contracts; and  
 
    (B) Ensure corrective measures are promptly instituted and carried 
out.  
 
   (ii) At a minimum, the Contractor’s internal control system shall provide 
for the following:  
 
    (A) Assignment of responsibility at a sufficiently high level and 
adequate resources to ensure effectiveness of the business ethics awareness and compliance 
program and internal control system.  
 
    (B) Reasonable efforts not to include an individual as a principal, 
whom due diligence would have exposed as having engaged in conduct that is in conflict with 
the Contractor’s code of business ethics and conduct.  
 
    (C) Periodic reviews of company business practices, procedures, 
policies, and internal controls for compliance with the Contractor’s code of business ethics and 
conduct and the special requirements of Government contracting, including—  
 
     (1) Monitoring and auditing to detect criminal conduct;  
 
     (2) Periodic evaluation of the effectiveness of the business 
ethics awareness and compliance program and internal control system, especially if criminal 
conduct has been detected; and  
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     (3) Periodic assessment of the risk of criminal conduct, 
with appropriate steps to design, implement, or modify the business ethics awareness and 
compliance program and the internal control system as necessary to reduce the risk of criminal 
conduct identified through this process.  
 
    (D) An internal reporting mechanism, such as a hotline, which 
allows for anonymity or confidentiality, by which employees may report suspected instances of 
improper conduct, and instructions that encourage employees to make such reports.  
 
    (E) Disciplinary action for improper conduct or for failing to take 
reasonable steps to prevent or detect improper conduct.  
 
    (F) Timely disclosure, in writing, to the agency OIG, with a copy 
to the Contracting Officer, whenever, in connection with the award, performance, or closeout of 
any Government contract performed by the Contractor or a subcontract thereunder, the 
Contractor has credible evidence that a principal, employee, agent, or subcontractor of the 
Contractor has committed a violation of Federal criminal law involving fraud, conflict of 
interest, bribery, or gratuity violations found in Title 18 U.S.C. or a violation of the civil False 
Claims Act (31 U.S.C. 3729-3733).  
 
     (1) If a violation relates to more than one Government 
contract, the Contractor may make the disclosure to the agency OIG and Contracting Officer 
responsible for the largest dollar value contract impacted by the violation.  
 
     (2) If the violation relates to an order against a 
Governmentwide acquisition contract, a multi-agency contract, a multiple-award schedule 
contract such as the Federal Supply Schedule, or any other procurement instrument intended for 
use by multiple agencies, the contractor shall notify the OIG of the ordering agency and the IG of 
the agency responsible for the basic contract, and the respective agencies’ contracting officers.  
 
     (3) The disclosure requirement for an individual contract 
continues until at least 3 years after final payment on the contract.  
 
     (4) The Government will safeguard such disclosures in 
accordance with paragraph (b)(3)(ii) of this clause.  
 
    (G) Full cooperation with any Government agencies responsible 
for audits, investigations, or corrective actions.  
 
 (d) Subcontracts.  
 
  (1) The Contractor shall include the substance of this clause, including this 
paragraph (d), in subcontracts that have a value in excess of $5,000,000 and a performance 
period of more than 120 days.  
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  (2) In altering this clause to identify the appropriate parties, all disclosures of 
violation of the civil False Claims Act or of Federal criminal law shall be directed to the agency 
Office of the Inspector General, with a copy to the Contracting Officer.  
 
(End of clause)  
 

52.203-14  DISPLAY OF HOTLINE POSTER(S).  

As prescribed in 3.1004(b), insert the following clause:  
 

Display of Hotline Poster(s) (Dec 2007)  

 
(a)  Definition.  
 
 “United States,” as used in this clause, means the 50 States, the District of Columbia, and 
outlying areas.  
 
(b) Display of fraud hotline poster(s). Except as provided in paragraph (c)—  
 
 (1) During contract performance in the United States, the Contractor shall prominently 
display in common work areas within business segments performing work under this contract 
and at contract work sites—  
 
  (i) Any agency fraud hotline poster or Department of Homeland Security (DHS) 
fraud hotline poster identified in paragraph (b)(3) of this clause; and  
 
  (ii) Any DHS fraud hotline poster subsequently identified by the Contracting 
Officer.  
 
 (2) Additionally, if the Contractor maintains a company website as a method of providing 
information to employees, the Contractor shall display an electronic version of the poster(s) at 
the website.  
 
 (3) Any required posters may be obtained as follows: 
 
 Poster(s)    Obtain from  
  
______________   _________________  
  
______________   _________________  
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(Contracting Officer shall insert—  
 
  (i) Appropriate agency name(s) and/or title of applicable Department of 
Homeland Security fraud hotline poster); and  
 
  (ii) The website(s) or other contact information for obtaining the poster(s).)  
 
(c) If the Contractor has implemented a business ethics and conduct awareness program, 
including a reporting mechanism, such as a hotline poster, then the Contractor need not display 
any agency fraud hotline posters as required in paragraph (b) of this clause, other than any 
required DHS posters.  
 
(d) Subcontracts. The Contractor shall include the substance of this clause, including this 
paragraph (d), in all subcontracts that exceed $5,000,000, except when the subcontract—  
 
 (1) Is for the acquisition of a commercial item; or  
 
 (2) Is performed entirely outside the United States. 
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BID PROTESTS

David T. Ralston, Jr.
Frank S. Murray

November 2009

Bid Protest Topics

Why bid protests are filed?
Where filed?
Processing time 
Decision deadlines
How to get a stay of contract performance while 
protest is pending – and why it is needed
What does “corrective action” mean, and can it be 
protested?
Major protest decisions in 2009
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Why File a Bid Protest?

The agency violated a statute, regulation or 
provision of the solicitation
When second in line for award - a protest is 
continuation of marketing efforts

Highlight advantages your proposal provides
Why it would have been selected in proper evaluation

When the incumbent - protest allows continuation 
of prior contract while protest pending
If sustained (or if agency delays in taking corrective 
action), can recover attorneys fees

Where Are Bid Protests Filed?

Three administrative fora for bid protests
Agency-level protests (Contracting Officer)
Government Accountability Office (GAO)
FAA’s Office of Dispute Resolution for Acquisition 
(ODRA)

Two judicial fora
U.S. Court of Federal Claims (COFC)
U.S. Court of Appeals for FAA ODRA
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Decision Deadlines at the Three Bid 
Protest Forums

Agency: 35 days

GAO:  100 days (averages around 80)

COFC: No deadline, but decisions on 
injunction staying award or contract 
performance are typically issued within 10 to 
30 days

Agency-Level Protests

Advantages of agency-level protests:
Least formal/least costly forum
Agency may resolve issue without need for further 
protest at GAO or COFC
Can preserve “solicitation defect” issues for later 
challenge at GAO

Disadvantages of agency-level protests:
Protest typically asks agency to reverse its own 
decision/admit mistakes
Waiting for agency-level protest decision can affect 
timeliness of GAO protest or impact ability to obtain stay 
of contract performance
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Agency-Level Protests

Agency-level protest – informal, but in writing 
and “convey the intent to protest” by 
containing:

“an expression of dissatisfaction,” and
“a request for corrective action.”

Federal Marketing Office – Reconsideration, B-
249097, Jan. 5, 1993, 93-1 CPD ¶ 4. 

If couched in terms of “questions” about the 
procurement or a “request for clarification,”
not likely considered an agency-level protest

Typical GAO Protest Process

Protest filed
Agency Report filed (30 days later) with contract 
documents
Protester - 10 days to file comments on agency 
report and supplemental protest grounds based on 
agency report
Agency responds to new protest grounds (if any)
GAO may hold hearing if key facts disputed, and 
will hear argument
GAO issues decision on protest (within 100 days of 
initial protest filing date)
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Protests at GAO

Fiscal Year 2008 Statistics
Protests filed: 1,652 

Includes 59 claims for cost and 89 requests for 
reconsideration
Increase of 17% from FY2007 (though only increase of 
10.9% if adjusted to account for newly expanded bid 
protest jurisdiction)

Merits decisions:  291
Protests sustained: 60
Sustain rate: 21%
Hearings: 32 
Effectiveness rate: 42% (4% increase over 
2007)

“Effectiveness rate” = percentage of cases in which 
protester received some relief from the agency

Obtaining “Some Relief from the 
Agency” in a Bid Protest

“Effectiveness rate” - highlights relief obtainable  
even when protests don’t reach final decision
By filing protest showing potential error in  
procurement and delayed award/contract 
performance, possible to negotiate with agency

For some benefit, even short of winning the protest
Payment of fees

Stronger the protest - greater the leverage with 
agency
FAR 33.102(b) - agency can take any action that 
GAO could recommend, including paying 
protester’s fees/costs
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Protests at FAA’s Office of Dispute 
Resolution for Acquisition

FAA’s Office of Dispute Resolution for 
Acquisition (ODRA)

Handles bid protests of procurements by FAA
Transportation Security Administration (TSA) of 
Dept of Homeland Security through June 2008

Total protests filed since 4/1/96: 375
Final decisions: 134
Full or partial relief granted: 33
Sustain Rate: 24.6%
Statistics as of August 17, 2009

Protests at COFC

Fiscal Year 2008
92 bid protests filed
484 total cases filed (excluding vaccine)
Bid protests = approximately 19% of COFC 
docket
Average COFC bid protest case is disposed of in 
about 5 months after protest was filed
Injunctions addressed quickly
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Bid Protest Filing Time Requirements

Teaching point:  Prompt (really, really 
prompt) action on bid protests is a must. 
Call counsel as soon as a protest is 
considered.
Consult with counsel when preparing 
your proposal if you believe there may 
be issues with the solicitation 
(particularly important based on 
deadlines for protesting solicitation 
defects)

Bid Protest Timeliness Rules

Administrative filing deadlines:
Agency

Timeliness Rule – FAR 33.103
Solicitation/RFP/RFQ Defects
Ten calendar days of learning of basis of protest 

GAO
Timeliness Rule - 4 C.F.R. § 21.2
3 Different Standards for Timeliness at GAO

Solicitation/RFP/RFQ Defects
Protest at GAO Following Agency-Level Protest
All Other Protest Issues
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Protesting Solicitation Defects

Solicitation/RFP/RFQ defects
FAR 33.103(e)/4 CFR § 21.2(a)(1)
Must file prior to due date for initial 
proposal/quote submission/bid opening
Alleged improprieties not in initial solicitation but 
subsequently incorporated into solicitation via 
amendment

Must be protested by next closing time for receipt of 
proposals after incorporation

Protesting Solicitation Defects

Council for Adult & Experimental Learning, B-
299798.2 (Aug. 28, 2007)

GAO protest of Army RFP for lead integration and 
technical support for online web-based 
educational portal, GoArmyEd.
Army awarded to incumbent IBM, CAEL 
protested, claiming Army tilted acquisition 
unfairly in favor of incumbent
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Protesting Solicitation Defects

Council for Adult & Experimental Learning, B-
299798.2 (Aug 28, 2007)

CAEL protested Army failed to provide needed 
technical specs and legacy information on prior 
contract, forcing all offerors except incumbent to 
“guess” at Army’s needs
Also argued that Statement of Work contained 
insufficient detail
Result: protest denied as untimely for failure to 
file prior to solicitation closing date

Common “Defective Solicitation”
Protest Grounds 

RFP not detailed enough
RFP too detailed, too restrictive (sets 
standards that are not needed)
Many brand-name or equal issues
Need more time to respond
RFP is ambiguous (“patent ambiguity”
vs. “latent ambiguity”)
Small-business issues (failure to set 
aside, wrong size standard, HUBZone 
issues)
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Protesting Solicitation Defects

Good rule of thumb whether issue is a 
“solicitation defect” that must be raised 
prior to closing date:

Is there a problem with acquisition even BEFORE 
proposal submission/contract award?
If yes, probably a “solicitation defect” issue that 
must be protested prior to closing date.

“Appealing” Agency-Level
Protests to GAO

Protester dissatisfied with agency-level 
decision can protest on same grounds at 
GAO
BUT be aware of the timeliness issues
GAO Rule 4 CFR § 21.2(a)(3)

If a timely agency-level protest was previously 
filed, any subsequent protest to GAO on those 
grounds must be filed within 10 days of actual 
or constructive knowledge of initial adverse 
agency action
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Timeliness of GAO Protests After  
Agency-Level Protests

Adverse Agency Action
Defined in GAO Rules at 4 CFR § 21.0(f)
any action or inaction by a contracting agency 
which is prejudicial to protester’s  position in 
agency-level protest, including:

decision on the merits of a protest
opening of bids or receipt of proposals
award of a contract
rejection of a bid/proposal despite pending protest
agency acquiescence in continued/substantial 
contract performance

Timeliness of GAO Protests After
Agency-Level Protests

GAO defines agency’s decision to proceed with 
opening of bids or receipt of proposals in the face 
of an agency-level protest as “adverse agency 
action” on the protest
So, if agency fails to act on agency-level protest 
prior to proposal submission, receipt of proposals 
is “initial adverse agency action,” triggering 10-day 
rule
Protester has 10 days after closing date to file 
protest at GAO – even if agency still hasn’t issued 
decision on merits of protest or awarded contract
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Using Agency-Level Protest to Preserve 
Solicitation Defect Issues

Recall - protests against “solicitation 
defects” must be filed at GAO prior to closing 
date or they are waived/untimely
One exception: Protester files agency-level 
protest against solicitation defect before
proposal submission, and then files at GAO 
within ten days of proposal submission

Using Agency-Level Protest to Preserve 
Solicitation Defect Issues

Illustration provided in CAEL decision 
Protest grounds at GAO in CAEL case were RFP did 
not contain necessary information and lacked 
sufficient detail

Protest dismissed as untimely because CAEL did not 
protest these issues until after RFP closing date

What if - CAEL filed agency-level protest on those 
issues prior to the closing date?

Timely at GAO if filed within 10 days of submission, if
CAEL submitted proposal   
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Using Agency-Level Protest to Preserve 
Solicitation Defect Issues

Assume RFP closing date is 8/1/2007
On 7/25/2007, CAEL files agency-level protest 
that RFP lacks necessary information and contains 
insufficient detail in SOW
On 8/1/2007, CAEL submits and agency accepts 
proposal without taking action on CAEL’s agency-
level protest
On 8/10/2007, CAEL protests at GAO
Result? Timely protest, even though it comes 
AFTER solicitation’s closing date, because filed 
within 10 days of initial adverse action on timely
agency-level protest

GAO Timeliness Rules
Non-“Solicitation Defect” Cases

4 CFR 21.2(a)(2) 
General rule: protests not based on defects 
apparent on the face of a solicitation are required 
to be filed within 10 days of when the protester 
became aware of the basis for the protest (unless 
the debriefing date is later)
Typically comes up in situations where a proposal 
has been rejected after submission or award has 
been made to another offeror
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Common Protest Grounds That Don’t 
Relate to Solicitation Defects

Failure to follow evaluation criteria in 
solicitation
Use of unstated evaluation criteria
Improper past performance evaluation
Lack of meaningful discussions
Improper best value determination
Unequal treatment
Latent ambiguity in RFP

GAO Timeliness Rules and Debriefings

Impact of Debriefings
Government is required to give briefing 
to offerors who request it – in writing –
within 3 days of notification of exclusion 
from competition (pre-award, FAR 
15.505(a)), or of notification of award to 
a competing offeror (post-award, FAR 
15.506(a))
MUST be in writing and within 3 
calendar days
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GAO Timeliness Rules and Debriefings

Common question: Agency issues notice 
of exclusion from competitive range. 
Should you request a pre-award 
debriefing, or request that the debriefing 
be delayed until after award?
Better to request pre-award debriefing to 
find out agency’s basis for exclusion

Can protest at agency
Better chances before agency has picked 
another offeror
Can protest at GAO

GAO Timeliness Rules and Debriefings

When protester requests required 
debriefing, protester has up to 10 days after 
debriefing to protest at GAO
BUT… if stay of contract performance 
desired, MUST, MUST, MUST file the protest 
at GAO within 5 DAYS of the post-award 
debriefing
So - protest can be TIMELY at GAO, but still 
not timely to stay contract performance



16

GAO Timeliness Rules
Non-“Solicitation Defect” Cases

That means you would have the chance to 
argue that you should get the contract, but –
because the awardee will be performing the 
contract while the protest is pending – you 
may not have much contract left to get even 
if you win the protest.
If no stay of contract performance, the relief 
available if you win the protest will be limited

Obtaining Stay of Contract Performance

To obtain stay of contract performance (which is 
very important), protest at GAO/agency within latter 
of:
-Ten (10) days of contract award, or
-Five (5) days of the offered debriefing date, if 

the debriefing is required (written request for 
debrief must’ve been filed within 3 days)

At GAO, must file early enough to permit GAO to call 
agency with the notice of protest filing within the 
10/5 day period.  (The GAO call triggers the 
statutory stay of contract performance.)
Stay at COFC requires an injunction
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Timeliness of Protests at COFC

Until recently, no specific deadline for filing 
protests at COFC (except 6 year statute of 
limitations - not relevant in most cases)
COFC does not generally follow GAO’s strict 
timeliness rules (i.e., no ten-day limit to file a 
protest)
But COFC and Court of Appeals for Federal Circuit 
have embraced GAO’s rules regarding protests of 
solicitation defects

Timeliness of Protests at COFC: 
Solicitation Defects

Blue & Gold Fleet, L.P. v. United States, 492 F.3d 
1308, 1313 (Fed. Cir., June 26, 2007)
Formally adopted GAO timeliness rule at COFC for 
protests of errors apparent on the face of a 
solicitation
Such errors - protested at COFC prior to the closing 
date for receipt of proposals (just like GAO), or the 
protest dismissed as untimely
Federal Circuit: protesters cannot “sit on their rights”
to challenge a solicitation they believe unfair
Rule promotes efficient resolution of protest grounds 
when errors can be fixed with least disruption of   
procurement process.  Meant to discourage strategic 
behavior by bidders (“rolling the dice” on award)
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Timeliness of Protests at COFC

For all other protests (protests not based on 
solicitation defects, such as those 
challenging an award decision or evaluation 
of proposals), operative principle is equitable 
concept of “laches”
“Laches” means unreasonable delay –
essentially saying - “You snooze, you lose”

Timeliness of Protests at COFC

Specifically, protest at COFC (that does not 
relate to a solicitation defect) is timely 
unless the protester’s delay in filing is:

(1) unreasonable and unexcused, and
(2) prejudicial to the other party. 

Delay much beyond award, however, will 
severely reduce likelihood of obtaining COFC 
injunction of contract performance
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“Corrective Action” Issues

When faced with strong protest at GAO/ COFC, 
agency may “throw in the towel”

take “corrective action” to address error alleged in the 
protest
Usually some form of “do over”

GAO will dismiss protest as moot (GAO’s term: 
“academic”) when “corrective action” addresses 
error agency says it wants to correct
Corrective action need not address errors raised in 
protest 

Protesting “Corrective Action”

If agency’s “corrective action” not adequately 
corrective – or goes too far –

fight dismissal of protest on ground corrective action 
does not render all issues moot
Example: protest of award decision of a multi-year 
contract calling for base year and three option years. 
Agency proposes as “corrective action” that it will not 
execute the option years, but intends to leave the award 
of the base year intact. Not complete “corrective action”
– doesn’t render protest moot.

Then, promptly protest the corrective action!
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Protesting “Corrective Action”

Key - show disconnect between proposed corrective action 
and error agency is supposedly trying to correct
GAO’s timeliness rules apply to protests of corrective action

Protests against revised solicitation must be submitted prior to next 
closing date for receipt of revised proposals
Protests of other corrective action must be submitted within 10 
days of when protester learned of the corrective action

COFC – more likely than GAO to scrutinize lawfulness of 
agency corrective action

COFC can retain jurisdiction while “do over” conducted
COFC realizes undue burden to refile to address corrective action 
issues

Protesting “Corrective Action”

Partnership for Response and Recovery, B-
298443.4 (Dec. 18, 2006)

Prior protest filed by Alltech - challenged 
agency’s evaluation of proposal as irrational
During protest, agency found numerous errors in 
evaluation, including

reliance by source selection evaluation team on an 
inaccurate “draft” evaluation report of Alltech
lack of meaningful discussions with Alltech regarding 
past performance



21

Protesting “Corrective Action”

Partnership for Response and Recovery, B-
298443.4 (Dec. 18, 2006)

Agency initial corrective action limited:
would appoint a new source evaluation board (SEB)
conduct de novo evaluation of competitive range offerors
planned to reopen discussions only for newly identified 
significant weaknesses that were not the subject of previous 
discussions
price revisions would be permitted only to extent they could be 
tied to technical changes resulting from new discussion 
questions

Agency later decided restrictions unworkable, and 
restrictions on the new evaluation, discussions and price 
revisions
Agency amended RFP to add new requirement

Protesting “Corrective Action”

Partnership for Response and Recovery, B-
298443.4 (Dec. 18, 2006)

Original awardee protested agency’s revised corrective 
action as overbroad
GAO denied protest

“Details of implementing corrective action are within the sound 
discretion and judgment of the contracting agency”
GAO will not object to specific corrective action “so long as it is 
appropriate to remedy the concern that caused the agency to 
take corrective action”

GAO also notes agency can amend RFP to add new 
requirements as part of corrective action, not required to 
limit submission of revised proposals to address only 
those new requirements
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Noteworthy Protest Decisions in 2009

GAO
Trade Agreement Act – Tiger Truck, LLC, B-400685 (Jan 14, 2009)

Sustained protest of award to non-TAA-compliant vendor, finding that contracting 
officer lacked authority at her level to make individual determination of non-
availability of TAA-compliant products
Only “head of contracting activity” can make that determination

American K-9 Detection Servs., Inc., B-400464.6 (May 5, 2009)
Protest of corrective action sustained, where agency unreasonably limited 
discussions to a single issue raised by prior protest
Once agency decides to engage in discussions as part of corrective action, it 
triggers requirement that discussions be “meaningful” and must give offerors 
opportunities to address all significant weaknesses and deficiencies in proposal, 
not just ones at center of earlier protest

Major Contracting Services, Inc., B-401472 (Sept. 14, 2009)
Sustained protest against sole-source extension of contract to incumbent
Even when timing prevents agency from “full and open” competition, it is 
required to seek offers from as many sources as practicable
Agency should have conducted limited competition among qualified sources the 
agency found would be interested in performing the services
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The American Recovery and Reinvestment Act:  
An Update on the Federal Government’s 

Stimulus Efforts and Activities

Jeffrey S. Newman
November 2009

Introduction

Overview of the Act and What Have We 
Learned
Contract Management Trends and 
Opportunities
Oversight Practices and A New Layer of 
Compliance
Buy American Provisions and Restrictions
What's Next and Some Thoughts on Future 
Implementation
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Overview

The American Recovery and Reinvestment Act (ARRA or the 
Recovery Act), signed by President Obama on February 17, 
2009, is the largest single domestic spending legislation in 
U.S. history.

$575 billion in spending 
$212 billion in tax relief  

Designed to modernize the full-range of U.S. infrastructure, 
while ushering in a new era of regulatory oversight, 
transparency, accountability, and compliance.  
Tremendous opportunity for those whose business goals 
align with the priorities of the legislation and who can 
position themselves to pursue their objectives. 

Overview

The Recovery Act provides opportunities for virtually every industry 
sector in the United States. If you manufacture or distribute a product, 
or offer a service, there are opportunities that may be leveraged under 
the Act.
Some examples include:

Highway construction projects: $27+ billion
Health information technology: $20 + billion
Cleantech spending (including tax incentives):  $80+ billion
Military Construction $4+ billion
Expansion of broadband $7+ billion
Homeland security activities and assistance $2.7+ billion
Environmental projects 

(infrastructure & capital improvements) $10+ billion
Funding for NIH (and related health programs) $10+ billion
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Overview

Funding will be disbursed through:
Contracts
Grants
Loans and Loan Guarantees
Tax Benefits
Formulaic Spending

Money was designed to
be spent within first 18
months.

Pace of spending has
been scrutinized. 

What We Have Learned

At the end of September 2009, there are a number of financial 
benchmarks, for example, 

$2.2B in funds have been received by contractors under the Recovery Act. 
Businesses in the following states, for example, have received significant 
funding:

Wisconsin – $12M 
Michigan – $149M 
Massachusetts – $47M
Florida – $47M
New York – $59M
California – $157M

Most of the funds have been allocated through grant awards (100K
approx.), contract awards (9K approx.), and loans (approx. 400) according 
to recent and mandatory reporting disclosures made by businesses that 
received Recovery Act funding.
$62.5B in tax relief has been provided (28% in tax incentives for business).
Federal government reports that more than 30,000 jobs have been 
created or saved as a result of the Recovery Act.
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What We Have Learned

At the end of October 2009, there are a number of financial benchmarks, for 
example, 

Approximately $37B in funds have been received by contractors under the Recovery 
Act. Businesses in the following states, for example, have received significant 
funding:

States are updated as follows:
Wisconsin – $733M 
Michigan – $1.2B 
Massachusetts – $622M
Florida – $402M
New York – $1.2B
California – $8.1B

Most of the funds have been allocated through grant awards (117K approx.), 
contract awards (13K approx.), and loans (approx. 600) according to recent and 
mandatory reporting disclosures made by businesses that received Recovery Act 
funding.
$83.3B in tax relief has been provided (still a considerable percentage is geared to 
tax incentives for business).
Federal government reports that more than 640K jobs have been created or saved 
as a result of the Recovery Act.

What We Have Learned

Ever increasing scrutiny in the expenditure of Recovery Act funds
Contract performance and proper utilization of funding
Job creation and/or retention

New or modified terms and conditions under the FAR and CFR.
Contractor reporting requirements are not being fully met by all prime and 
sub-recipients of Recovery Act funds.
Buy American requirements for construction materials have hindered the 
allocation of funds and/or limited capable offerors from responding to 
solicitations/opportunities.
Full and open competition is not being utilized to the maximum extent 
practicable.  
Instead, there has been a reliance on existing contract vehicles to acquire 
necessary supplies and services (e.g., IDIQ contracts).  
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Contract Management Trends
OMB has published follow-on guidance to implement the 
Recovery Act.

Focus on timely and accurate reporting of contracting activities by both 
the government and contracting community to ensure transparency 
and accountability in using stimulus funds.
These reports will be posted publicly:  How contracts/grants are being 
awarded, how funds are being used, how many jobs are being created 
and/or saved, and further information about subcontracts and 
subgrantees.  
Express preference for fixed-price contracts awarded through 
competitive procedures.  
For other than fixed-price contracts, there are heightened 
reporting/publication requirements imposed on the agency.  The same 
holds true for awards made on an other than full and open competition 
basis.  However, …

Contract Management Trends

OMB guidance underscores the emphasis on “speed,” even 
to the extent of contradicting the Administration’s stated goal 
of maximizing full and open competition.  

Federal agencies are advised that already existing fixed-price 
contracting vehicles “may be used to obligate funds expeditiously.”
(E.g., GSA Schedules, IDIQs, etc.)
Further, OMB emphasizes agency utilization of “acquisition 
flexibilities,” such as the streamlined procedures under Federal 
Acquisition Regulation (FAR) Subpart 12.6 for the evaluation and
solicitation for commercial items and the use of simplified acquisition 
procedures for both commercial and noncommercial items as provided 
under FAR Part 13.  
With respect to grants, agencies are instructed that they may want to 
consider limited competition among existing high-performing projects 
rather than full and open competitions and formula allocations. 
Timeliness of awards is important.
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Contract Management Trends

Agencies are touting their procurements as furthering 
“economic stimulus.”

***Job creation***
Improved economic and infrastructure conditions

Increased emphasis on contractor responsibility
Mitigate risks
Ensure that only contractors able to perform are selected for award
Increased scrutiny on contractor compliance

Current FAR and agency supplement requirements still apply 
and such obligations must be complied with when performing 
under Recovery Act awards.

No exclusions from Labor and Employment requirements (Davis-Bacon 
Act; Service Contract Act; Equal Opportunity obligations)
Small business subcontracting obligations apply

Contract Management Opportunities
Take advantage of the number of websites that provide information 
concerning the Recovery Act, as well as opportunities that relate more 
broadly to government acquisitions independent of the stimulus 
legislation.

Recovery.gov
Fpds.gov
Fbo.gov
Grants.gov
Individual federal agency websites
Various State websites and corresponding links

Contracts, grants, task/delivery orders, and modifications are 
specifically designated as Recovery Act opportunities when using
Recovery Act funding.  This is a requirement. 
Demonstrate job creation aspects of proposed performance as well as 
evidence of your capabilities/past performance.
Do not overlook state and local government opportunities.  Much of the 
Recovery Act funding will be disbursed through their own contracting 
and grant-making frameworks.  

Still subject to certain federal requirements under the Recovery Act (e.g., 
Buy American Act; investigatory and audit functions).
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Oversight Practices

With $787M in new funding under the ARRA, there will 
undoubtedly be an unprecedented level of oversight:

*   *   *
Experience tells us that the risk of fraud and abuse grows 
when billions of dollars are going out quickly, eligibility 
requirements are being established or changed, and new 
programs are being created.

(GAO Report No. 09-453T, March 5, 2009)

The government will expend significant resources to ensure 
that there is accountability.

Increased investigatory and audit functions
ARRA allocated > $250M to investigate and audit the expenditure of 
funds (e.g., through the Recovery Accountability and Transparency 
Board, GAO, and agency IGs)
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Oversight Practices

New, mandatory business ethics, compliance, and disclosure 
requirements that were imposed on federal contractors in 
December 2008 will be incorporated into all contracts funded by 
the Recovery Act.  

Other existing FAR requirements addressing compliance are also 
incorporated into Recovery Act contracts.

Receipt of ARRA funding does not relieve contractors of their 
obligations to be responsible contractors.

Oversight Practices/
A New Level of Compliance

The Recovery Accountability and Transparency Board (The RAT Board)

Established to coordinate and conduct oversight of Recovery Act funds so as to 
curb fraud, waste and abuse.  

Members include IGs (current and acting) and Chaired by the former head of 
Secret Service, Earl Devaney.

Functions include the following:
Audit and review stimulus spending either on its own or in collaboration with federal 
Inspectors General 
Issue subpoenas to carry out its audit and review responsibilities 
Refer instances of fraud, waste, and mismanagement to agency IGs
Hold public hearings and compel testimony through subpoenas 
Enter into contracts for audits, studies, analyses, and other services with public 
agencies and private entities 
Review whether there are sufficient and qualified acquisition and grant personnel 
overseeing Recovery Act funds 
Submit quarterly and annual reports to the President and Congress as well as "flash 
reports" on potential problems that require immediate attention 
Make recommendations to federal agencies on measures to prevent fraud, waste, 
and mismanagement of Recovery Act funds
Maintain primary the specially authorized transparency website, Recovery.gov
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Oversight Practices/
A New Level of Compliance

GAO
Increased oversight of contracts awarded under the ARRA.

Review records
Interview employees

Authority derived and enhanced under FAR 52.215-2, 
Audit and Records—Negotiation clause:

Broad authority to examine any of the Contractor’s (or 
subcontractors’) records involving or pertaining to transactions 
related to the contract (or subcontract)
Also, the power to interview any officer or employee regarding such 
transactions

Applicability:
Applies to solicitations issued or contracts awarded after March
31, 2009
Commercial item and COTS contracts
Contracts below the SAT

Required flowdown to all subcontracts.

Oversight Practices/
A New Level of Compliance

Agency IGs
Along with the scrutiny of the war effort, there is a 
heightened oversight of the use of ARRA funds.
Similar to GAO, IGs have authority to review records and 
interview employees.

Examine records that involve or pertain to transactions related to 
the contract (or subcontract)
Interview contractor personnel
Authority applies to solicitations issued or contracts awarded after 
March 31, 2009; (ii) Commercial item and COTS contracts; and (iii) 
contracts below the SAT

Requirement to flowdown to all subcontractors, with the 
notable exception that the IG does not have the authority 
to interview subcontractor officers or employees.
Applicable FAR clause and ARRA coverage of IG access to 
review grant/contract awards (ARRA Sections 1514-15).
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Oversight Practices/
A New Level of Compliance

Whistleblower Protections
No retaliation – e.g., discharge, demotion, discrimination – against an 
employee who reports upon reasonable belief mismanagement, waste, fraud, 
or abuse of ARRA funds (broad application).

Protects against complaints made to:  (i) the RAT Board; (ii) an agency IG; (iii) 
GAO; (iv) a state or federal agency; (v) the individual’s supervisor; (vi) a 
Member of Congress; (vii) a court or grand jury; and (viii) the head of a 
federal agency.

New FAR regulation and contract clause, FAR 3.907 and FAR 52.203-15.  
ARRA Section 1553(a) applies to both contracts and grants.

Investigation to be conducted by agency IG.

Employee alleging reprisal has access to IG’s investigative files.

Oversight Practices/
A New Level of Compliance

Whistleblower Protections

Burden of Proof: Employee can demonstrate retaliation by establishing 
that the his/her disclosure was a “contributing factor” in the reprisal.

Evidence that the official undertaking the reprisal knew of the disclosure; 
or 

Evidence that the reprisal occurred within time period after disclosure such 
that reasonable person could conclude that disclosure was a contributing 
factor.

Employer can rebut employee's retaliation claim by “clear and convincing 
evidence” that the employer would have taken the subject reprisal action 
in the absence of the employee’s disclosure.

IG report provided to agency head who has authority to take a number of 
remedial actions:

Order the employer to abate the reprisal

Order reinstatement with back pay and other damages

Order the employer to pay costs and expenses
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Oversight Practices/
A New Level of Compliance

Employer may appeal the Order to the U.S. Court of Appeals 
in the appropriate jurisdiction (where the reprisal occurred) 
to obtain review of the Order’s “conformance with the law.”

If agency head
denies the claim, 

fails to act within 210 days of the complaint, or 

decides not to investigate or discontinues the investigation, then…

The employee may seek relief in federal court, with a right 
to a jury trial.

Applies to all contracts funded by the Recovery Act, 
including:  (i) Commercial item and COTS contracts; and (iii) 
contracts below the SAT.

Oversight Practices/
A New Level of Compliance

ARRA Reporting Requirements
Contractors receiving ARRA funds are required to register and file quarterly 
online reports 10 days after the end of the calendar year quarter.  (Applies 
to contracts, grants, cooperative agreements, and loans.)
First reporting date was October 10, 2009 at federalreporting.gov.  
Applies to:

Primes and first-tier subs receiving ARRA funds
All contracts funded by the Recovery Act, including:  (i) Commercial item and 
COTS contracts; and (iii) contracts below the SAT.

Also, there is a requirement to track ARRA and non-ARRA funds separately 
that are being utilized on the same project.

Federal agencies are required to review the information submitted, and 
develop risk management plans to detect fraud, waste, and abuse in 
connection with ARRA-funded projects.

Appropriate contract remedies for failure to file the required reports.

These Quarterly Reports and corresponding data will be made available to 
the public.
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Oversight Practices/
A New Level of Compliance

ARRA Reporting Requirements
Detailed information as to the contents of the Quarterly Reports can be 
found at the new FAR 4.15 and FAR 52.204-11, and 2 CFR 176.

The dollar amount of contractor invoices,

The supplies delivered and services performed,

An assessment of the completion status of the work,

An estimate of the number of jobs created and the number of jobs retained as a 
result of ARRA funds, 

Names and total compensation of the five most highly compensated officers for 
the calendar year in which the contract was awarded, and 

Specific information on first-tier subcontractors

Depending on certain thresholds and level of contracting, some of this 
information is inapplicable to an awardee’s reporting obligations. 

Additional information and a more extensive overview of the reporting 
process can be found at federalreporting.gov.

Oversight Practices/
A New Level of Compliance

ARRA Reporting Requirements

Submit accurate and complete information

False Claims Act liability

Available for public scrutiny…including Congress and the media

Limited window to make corrections to previously submitted 
information.

Will be reviewed extensively by the RAT Board, GAO, and agency IGs.  

In addition to these requirements, OMB has issued Interim Guidance 
on Reviewing Contractor Reports on the Use of Recovery Act Funds in 
Accordance with FAR Clause 52.204-11 (Sept. 30, 2009), that 
provides further discussion on reporting obligations.
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Buy American Act
ARRA includes BAA restrictions:

No funds appropriated or made available can be used for “a project for 
the construction, alteration, maintenance, or repair of a public building 
or public work unless all of the iron, steel, and manufactured goods 
used in the project are produced in the United States.” Section 
1605(a).

Similar to existing BAA restrictions, yet the use of BAA 
restrictions may limit participation in the stimulus by 
contractors.
Applies to:

Contracts: New FAR Subpart 25.6—ARRA/BAA/Construction Materials and 
unique BAA clauses for ARRA projects, FAR 52.225-21 through FAR 
52.225-24
Grants: Restrictions implemented by OMB guidance issued on April 3, 
2009 at 2 CFR Part 176 (covers grants, cooperative agreements and 
loans).  Agencies will publish own grant regulations using OMB guidance.  



15

Buy American Act

Exceptions
Both the provisions of the FAR and OMB guidance permit the waiver of 
these requirements when:

The BAA requirements would be inconsistent with the public interest.  
The BAA does not apply if the iron, steel, or manufactured goods covered 
under the ARRA not “mined, produced, or manufactured in the [U.S.] in 
sufficient and reasonably available commercial quantities and of a 
satisfactory quality.” See FAR 25.104(a), where nonavailability is 
presumed.  Individual nonavailability determinations may be made by the 
head of the contracting activity.
The BAA will not apply where there is an unreasonable cost, that is, the 
domestic material will increase the overall project cost by greater than 
25%. 

Coverage and Application Under International Treaty 
Obligations

Buy American Act

Noncompliance
CO is required to review allegations of violations of Section 1605 of the 
Recovery Act or BAA.
If the CO determines that a contractor or subcontractor has used
foreign construction material without authorization, the CO may:

Determine that an exception applies and modify the contract accordingly
Require removal and replacement
Reduce the contract price
Terminate the contract for default
Pursue suspension and debarment
Refer the matter to other appropriate agency officials for criminal 
investigation
Exercise all other contractual rights and remedies
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Conclusion

What’s Next and Thoughts on Future Implementation
Continued scrutiny on the issues discussed in Contract Management 
Trends
Increased use of investigatory and audit practices to uncover fraud, waste, 
and abuse due to enhanced oversight capabilities by GAO, agency IGs, the 
RAT Board, and whistleblowers.
Whistleblower cases and complaints likely to increase due to different 
burdens of proof (more favorable to employees)
Future conflicts with state agencies receiving federal funding.
Significant push within the next three-six months to award more ARRA 
funds to stimulate the economy.
Still a “golden opportunity” to contract with the government at all levels 
(federal, state, and local).
Second Stimulus?

QUESTIONS
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ADR Alternative Dispute Resolution 

ARRA American Recovery and Reinvestment Act 

ASBCA Armed Services Board of Contract Appeals 

BAA Broad Agency Announcement 

CFR Code of Federal Regulations 

CO Contracting Officer 

COFC Court of Federal Claims 

COTS Commercial Off The Shelf 

DOJ Department of Justice 

FAR Federal Acquisition Regulation 

FAS Financial Accounting Standard 

FCA False Claims Act 

FOIA Freedom of Information Act 

GAO Government Accountability Office 

GSA General Services Administration 

HR Human Relations 

IDIQ Indefinite Delivery Indefinite Quantity 

IG Inspector General 

NIH National Institute of Health 

ODRA Office of Dispute Resolution for Acquisition 

OIG Office of Inspector General 

OMB Office of Management and Budget 

REA Request for Equitable Adjustment 

RFP Request for Proposal 

RFQ Request for Quotation 
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SAT Simplified Acquisition Threshold 

SEB Source Evaluation Board 

SEC Security and Exchange Commission 

SOW Statement of Work 

SWO Stop Work Order 
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 GEORGE W. ASH 

 

PARTNER 
 

GASH@FOLEY.COM 
 

ONE DETROIT CENTER 
DETROIT, MI 48226-3489 

313.234.7147 
 

 
 

George W. Ash is a partner and chair of the Regulated 
Industries Department and Government & Public Policy 
Practice. He is also the chair of the firm’s Government 
Procurement Practice and is a member of the 
Automotive, Energy and Nanotechnology Industry Teams 
as well as the Privacy, Security & Information 
Management Practice. 

Mr. Ash’s practice focuses on government procurement 
law. He counsels clients on the preproposal, proposal, 
negotiation and performance of the U.S. government 
prime contracts and subcontracts, and on resolving 
contract disputes. He also has an extensive background 
in other types of procurements such as grants, 
cooperative agreements, CRADAs and other transactions, 
and assists companies with state and municipal contract 
issues.  

Mr. Ash has successfully litigated bid protests; negotiated 
contracts and subcontracts; submitted, negotiated and 
litigated claims; advised clients concerning audits and 
compliance issues and the preservation of intellectual 
property rights; and appeared before various Federal 
Boards of Contract Appeals and Courts. 

A retired United States Air Force (USAF) Lieutenant 
Colonel, Mr. Ash spent his 20 years of active duty as a 
judge advocate, an associate professor of law at the USAF 
Academy, serving as assistant general counsel for the SDI 
(Star Wars) Program and was responsible for 
international and arms control issues. He also served as 
an advisor to the strategic arms reductions talks in 
Geneva with the former USSR. 

Mr. Ash authored "Practical Negotiation of Government 
Contracts," Federal Publications (1996). 

Mr. Ash obtained his B.S. from the United States Air 
Force Academy (1972) where he was named "The Cadet 
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Who Best Exemplifies the Highest Ideals of Loyalty, 
Integrity and Courage." He earned his J.D. from the 
University of Denver (1975), where he was elected to the 
Order of St. Ives. He received an LL.M. in international 
law from the University of London (1985), and a diploma 
in Air and Space law from the London Institute of World 
Affairs (1985). 

His professional associations include memberships in the 
USAF Academy Association of Graduates, American Bar 
Association (Public Contract Law Section, current 
Michigan chair), Detroit Metropolitan Bar Association, 
Michigan and Iowa Bar Associations, and the Retired Air 
Force Judge Advocate Association. He was named in the 
list of 2006 Michigan "Super Lawyers" by Law & Politics 
Media, Inc. for his work with government, cities and 
municipalities. Mr. Ash was also ranked as one of the top 
Government attorneys in the nation in 2007 by Chambers 
USA and was selected by his peers for inclusion in the 
2008, 2009 and 2010 editions of The Best Lawyers in 
America®. 

He is admitted to practice in Michigan and Iowa. 
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 FRANK S. MURRAY JR. 

 

SENIOR COUNSEL 
 

FMURRAY@FOLEY.COM 
 

3000 K STREET, N.W. 
WASHINGTON, DC 20007-5109 

202.295.4163 
 
 
 

Frank Murray, Jr. is senior counsel in the Washington 
D.C. office of Foley & Lardner LLP and a member of the 
firm’s General Commercial Litigation and Government & 
Public Policy Practices.  

Mr. Murray focuses his practice on issues related to 
government procurement, including counseling clients, 
drafting and negotiating contracts, responding to 
Government investigations, and participating in bid 
protests and claim reviews and litigation. Mr. Murray also 
has substantial experience in construction law, and has 
represented contractors, subcontractors, and sureties in 
all aspects of public and private construction projects. 
Mr. Murray has represented clients in state and federal 
courts, before administrative agencies, and in alternative 
dispute resolution proceedings.  

Prior to joining Foley, Mr. Murray served for over four 
years in the Judge Advocate General’s Department of the 
United States Air Force. In this role, he was lead 
prosecutor in several felony cases and administrative 
hearings. In addition to his prosecution work, he reviewed 
government contracts between the Air Force and private 
corporations and advised Air Force contracting officers on 
legal issues regarding such contracts. During his 
deployment in Kuwait for the Air Force in 2001, Mr. 
Murray served as sole legal advisor to a detachment of 
over 1,100 U.S. military members, which was then the Air 
Force’s most forward-deployed base located only 39 
miles from Iraq. 

Mr. Murray is a graduate of the University of Virginia 
School of Law (J.D., 1995), where he served on the 
editorial board for the Virginia Environmental Law Journal. 
He received his Bachelor of Arts degree in English from 
Yale University (magna cum laude, 1992). 

Mr. Murray is admitted to practice in Virginia, the District 
of Columbia and Florida. He has published the following 
article: "Who Owns Your Project Design Drawings?" 
(Construction Law & Public Contracts News, Spring 2003). 
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 JEFFREY S. NEWMAN 

 

PARTNER 
 

JSNEWMAN@FOLEY.COM 
 

3000 K STREET, N.W. 
WASHINGTON, DC 20007-5109 

202.672.5442 
 
 
 

Jeffrey S. Newman is a partner with Foley & Lardner LLP 
and a member of the firm’s Government Procurement 
and General Commercial Litigation Practices as well as 
the Nanotechnology and Life Sciences Industry Teams. 
Mr. Newman’s practice focuses on government contracts, 
federal and state procurement, and administrative law 
and litigation. Mr. Newman represents government 
contractors and commercial vendors before various 
agencies, including the Department of Homeland 
Security, Department of Defense, Department of Energy, 
Department of Health and Human Services, Department 
of the Interior, Department of Transportation, 
Department of Agriculture, Veterans Administration, and 
General Services Administration. 

Mr. Newman counsels clients on all aspects of 
government and commercial item contracts, as well as 
the use of GSA schedules, GWACs, and all forms of "basic" 
agreements. He provides risk assessments and contract 
and subcontract analyses for various federal/state 
procurements and commercial transactions. Mr. Newman 
assists contracting personnel with the protection and 
defense of intellectual property rights and other 
proprietary information from unauthorized disclosure. 

Mr. Newman works with a wide range of entities that seek 
to generate revenues through government contracting, 
whether commercial vendors that are initially seeking to 
sell their products and services to the government, or 
companies that would like to increase their government 
business. Recently, Mr. Newman has been involved in 
several client matters with the Department of Homeland 
Security. Mr. Newman’s public affairs practice also 
enables him to introduce clients to administrative and 
legislative officials who can assist with the acquisition 
process.  

Mr. Newman assists corporate counsel in managing 
internal investigations, defending government and 
international agency investigations, and formulating 
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corporate compliance programs. Mr. Newman represents 
contractors directly in contract claim preparation and 
litigation before the Armed Services Board of Contract 
Appeals, and in bid protests at the agency level and 
General Accounting Office regarding issues such as 
technical noncompliance, best value, material 
misrepresentation, and responsibility determinations.  

Mr. Newman has drafted various policy papers in the field 
of government contracts, and is the co-author of 
"Leveraging Technical Data and Computer Software In 
Major Defense Acquisition Programs Under the New 
DFARS Final Rule," (Contract Management, March 1996). 
Mr. Newman has provided briefings to industry trade 
associations throughout the United States regarding 
legislative and regulatory initiatives, and maintains a 
number of professional affiliations. 

Prior to beginning his practice, Mr. Newman received a 
J.D. from Case Western Reserve University School of Law, 
where he served as editor-in-chief of the Case Western 
Reserve Journal of International Law, and earned a Masters 
of Arts from the Case Western Reserve University 
Graduate School of Political Science. Mr. Newman 
graduated with a Bachelor of Arts, cum laude, from the 
University of Rochester. Mr. Newman is admitted to the 
bars of the District of Columbia and the Commonwealth 
of Pennsylvania. 
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PARTNER 
 

DRALSTON@FOLEY.COM 
 

3000 K STREET, N.W. 
WASHINGTON, DC 20007-5109 

202.295.4097 
 

 
 

David T. Ralston, Jr. is a partner with Foley & Lardner 
LLP where his practice focuses on government contract 
litigation and counseling, national and homeland security, 
air transportation and commercial contract litigation.  

He has handled virtually all aspects of government 
contracts practice, including bid protests, size protests, 
claims, defective pricing, small business, intellectual 
property, qui tam litigation, and cost accounting matters. 
He has successfully defended government contractors 
against fraud and bribery charges, including coordinating 
corporate investigations, voluntary disclosures to the U.S. 
Justice Department, and debarment/suspension 
proceedings at the Department of Defense. Mr. Ralston 
frequently lectures and has written on government 
contracts matters. His most recent article, on federal 
small business research grants, was published in 
Industrial Biotechnology.    

In recent years, Mr. Ralston has been particularly active 
in matters concerning US domestic content laws, such as 
the Buy American Act, the Berry Amendment, and 
international trade areas. He has also been active in 
matters where government contracts and intellectual 
property issues intersect. He led multi-year litigation 
opposing Department of Defense efforts to compete with 
the private sector in publishing military standards and 
specifications over the Internet. He also prepared 
comments submitted to the National Institutes of Health 
opposing a plan under which the National Library of 
Medicine would become an Internet publisher of draft 
manuscripts prepared for publication and copyrighted by 
non-profit biomedical journals, but without compensating 
the journals.   

Virginia Governors George Allen and James Gilmore 
appointed Mr. Ralston to the board of the Metropolitan 
Washington Airports Authority. He was elected as 
chairman of the board from 1997-2000, and has served 
as vice-chairman and chair of several committees. 
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Governors Allen and Gilmore also appointed him to the 
Virginia Debt Capacity Advisory Committee, which 
advises the Commonwealth on the state’s borrowing 
limits consistent with its AAA bond rating.   

From 1980 to 1984, Mr. Ralston served on active duty 
with the U.S. Army as a prosecutor and appellate 
attorney, handling over 100 courts-martial, including 
more than 30 contested cases. From 1984 to 1994, he 
served as a military judge in the U.S. Army Reserves.   

A law graduate of Georgetown University (J.D., 1979, cum 
laude), Mr. Ralston received his B.S.F.S. degree from 
Georgetown University - School of Foreign Service (1976). 
He is a graduate of the Army War College National 
Security Seminar (2007).  

Mr. Ralston is admitted to the bar in the District of 
Columbia, Virginia, and New York, and was elected in 
2005 to serve a three-year term on the Litigation Section 
Committee of the D.C. Bar. He is admitted to practice 
before the U.S. Courts of Appeal for the Armed Forces, 
the Federal, Fourth, Sixth and District of Columbia 
Circuits. He is also admitted before the U.S. District 
Courts for the Eastern District of Virginia, the District of 
Columbia, the District of Maryland, and the U.S. Court of 
Federal Claims.   
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 ERIN L. TOOMEY 
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ETOOMEY@FOLEY.COM 
 

ONE DETROIT CENTER 
DETROIT, MI 48226-3489 

313.234.7138 
 
 
 

Erin L. Toomey is an associate with Foley & Lardner LLP, 
where she is a member of the Government & Public 
Policy and Corporate Compliance & Enforcement 
Practices. 

Ms. Toomey's practice focuses on counseling clients in all 
areas of government procurement, including reviewing 
solicitations; drafting proposals; drafting contracts and 
subcontracts; assisting with the development of 
negotiation positions; protecting contractors' intellectual 
property rights; submitting, negotiating, and litigating 
claims; representing contractors during bid protests; and 
performing government contract due diligence for 
mergers and acquisitions.  

Ms. Toomey’s practice also includes assessing 
contractors’ compliance programs, assisting contractors 
in developing and implementing compliance programs, 
counseling contractors during government investigations, 
performing internal investigations, advising contractors 
regarding avoiding suspension and debarment, and 
defending clients accused of healthcare related fraud. 

Ms. Toomey served an externship for the Honorable 
Wayne R. Andersen of the Northern District of Illinois and 
also is a certified mediator by the Center for Conflict 
Resolution. 

Ms. Toomey graduated cum laude from Northwestern 
University School of Law (J.D., 2004), where she was 
selected for the Order of the Coif and served as 
membership editor of the Northwestern University Law 
Review in 2003-2004. She was a member of the National 
Moot Court Team and was a semi-finalist in the Julius 
Minor Moot Court Competition, where she was honored 
with Best Brief. Ms. Toomey received her undergraduate 
degree from the University of Michigan, Ann Arbor with 
high distinction (B.A., 2000). 
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Ms. Toomey coauthored the article, "Lawyers Don’t Look 
Good in Stripes: Lawyers, The New Target of Federal 
Prosecution," featured in the December 2007 issue of the 
Michigan Bar Journal. Ms. Toomey has also coauthored 
various other publications and spoken at government 
procurement seminars. 

Ms. Toomey is admitted to practice in the State of 
Michigan, the Sixth Circuit, the Eastern District of 
Michigan, the Western District of Michigan, the Northern 
District of Ohio, and the United States Court of Federal 
Claims. 
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 BRANDI F. WALKOWIAK 
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BWALKOWIAK@FOLEY.COM 
 

ONE DETROIT CENTER 
DETROIT, MI 48226-3489 

313.234.7145 
 
 
 

Brandi F. Walkowiak is an associate with Foley & Lardner 
LLP, and is a member of the Government & Public Policy 
and White Collar Defense Practices.  

Ms. Walkowiak’s government and public affairs practice 
focuses on compliance reviews, assessments and 
remedial actions, as well as internal investigations. She 
advises clients on a variety of government contracting 
issues including responding to proposals, filing claims, 
reviewing prime and subcontract terms and conditions, 
and protecting contractor’s rights. 

Before joining Foley, Ms. Walkowiak was a litigation 
associate at Sidley Austin LLP handling criminal and 
complex civil litigation matters. She also served as a law 
clerk to the Hon. Emily C. Hewitt of the United States 
Court of Federal Claims. Prior to her legal career, Ms. 
Walkowiak was an advertising account executive for Della 
Femina/Jeary & Partners, and was a licensing 
coordinator for NBA Properties, Inc. 

Ms. Walkowiak graduated, magna cum laude, from 
Brooklyn Law School (J.D., 2001), where she was a 
member of the Brooklyn Law Review and the Moot Court 
Honor Society. She was selected to the Order of the 
Barristers. Ms. Walkowiak earned her bachelor’s degree, 
with honors, from the Hofstra University (B.A., 1993). 

Ms. Walkowiak is admitted to practice in Michigan and 
the District of Columbia.  
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