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■ Questions can be entered via the Q&A widget open on the left-hand side of your screen. We will 
address questions at the end of the program, time permitting.

■ If you experience technical difficulties during the presentation, please visit the Webcast Help Guide 
by clicking on the Help button below the presentation window, which is designated with a question 
mark icon.

■ The PowerPoint presentation will be available on our website at Foley.com in the next few days or 
you can get a copy of the slides in the Resource List widget.

■ Foley will apply for CLE credit after the program. To be eligible for CLE, you will need to log into the 
On24 session and answer a polling question during the program. If you did not supply your CLE 
information upon registration, please e-mail it to dpuleo@foley.com. 

■ NOTE: Those seeking Kansas, New York & New Jersey CLE credit are required to complete the 
Attorney Affirmation Form in addition to answering the polling question that will appear during the 
program. A 4-digit code will be announced during the presentation. Email the code and the form to 
dpuleo@foley.com immediately following the program.
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■Topics for Today’s Presentation
• “Importance” of Legal and Compliance
• Role of Compliance
• Role of Inside Counsel
• Attorney-Client Privilege Issues
• Supervision/Who is a Supervisor
• Update on Liability of Legal and Compliance 

Professionals
• Hypothetical:  “The Unregistered Advisor”

4836-2085-4652.1 

Introduction
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■ Chair Mary Jo White:
Your work is invaluable to the critical mission of protecting investors and 
ensuring the integrity of our markets. You are on the front lines, working day 
in and day out in an effort to prevent people from cutting corners, stepping 
over the line, and violating the securities laws and regulations. . . . 
Your work is extremely important to us as well as to investors because you 
are positioned to prevent infractions from happening in the first place, rather 
than coming to our attention only after harm has been done.
But it is not just investors who benefit from the work you do to create a strong 
compliance program and a strong compliance culture. Your firms also benefit 
because your work protects the business and ensures that reputational risk is 
managed. As a result, the livelihoods of all those who work alongside of you 
are safeguarded.
And at the SEC, we rely on you.

Remarks at NSCP Annual Membership Meeting, October 22, 2013.

4836-2085-4652.1 

Importance of 
Compliance
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■Typical firm:
• Develop written policies and procedures
• Review activity for compliance with WSPs, 

regulations and laws
• Investigate red-flags
• Deal with regulatory examinations/inquiries

■But, compliance personnel can wear many 
other hats.  E.g.:
• HR functions (dovetails with registration and 

licensing)

4836-2085-4652.1 

Role of Compliance
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■ Interpret rules and laws
■Respond to regulatory inquiries
■Advise the compliance function as needed
■Advise management – Be the “voice of 

reason” in a challenging situation
■ In large firm, role is likely specialized; in small 

firm, counsel could be “jack of all trades” (HR, 
vendor contracts, office lease; core business 
issues may not be front and center)

4836-2085-4652.1 

Role of Inside Counsel
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■Pros
• Especially in a small firm, the overlaps in functions 

may save money
• Compliance decisions become arguably privileged 

(but, beware, many communications will not be)

■Cons
• Exposes “advice of counsel” to potential greater 

scrutiny
• Removes the buffer and detachment of counsel in 

dealing with regulators, employees, adversaries, etc.

4836-2085-4652.1 

GC & CCO:  A good idea?
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■ Traditional Definition of Supervisor:  Ability to hire and 
fire; affect conduct of employees

■ Traditional Role of Compliance:  
• A tool used by supervisors of business line management
• Delegation of review tasks

■ Role Has Evolved and Expanded Over Time:  
• More active participation and engagement with firm 

personnel (i.e., not just producing and reviewing 
exception reports)

• Team approach to detecting and preventing potential 
misconduct

■ Firms should be making a conscious decision as to 
whether they want their compliance personnel to serve 
as supervisors

4836-2085-4652.1 

Supervision
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■ Discussion of Leading Cases:
• Gutfreund (1992)

• Salomon Brothers broker placed bids for in auctions for U.S. 
Treasury securities disguised as customer bids to circumvent limits

• His supervisor, as well as the firm’s President, CEO, and CLO 
learned of broker’s conduct but did not stop it.

• CLO Feuerstein not named as respondent because he was “not a 
direct supervisor” of the primary wrongdoer

• Legal or compliance officer can be “supervisor” if “under the facts 
and circumstances of a particular case, that person has a requisite 
degree of responsibility, ability or authority to affect the conduct of 
the employee whose behavior is at issue.”

• Created concern that a legal or compliance officer who actively 
engaged in responding to observed misconduct could be exposed 
to liability

4836-2085-4652.1 

CCO/GC Liability
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• Ted Urban (2010)
• Traders at broker-dealer Ferris, Baker Watts bought shares of company through 

customer accounts to acquire significant cumulative position
• GC Urban reported concern about market manipulation to senior management, 

temporarily stopped trading, and recommended termination of trader
• After resistance from influential executive, Urban withdrew his 

recommendation
• Urban held to be supervisor:  “As General Counsel, Urban’s opinions on legal 

and compliance issues were viewed as authoritative and his recommendations 
were generally followed by people in [FBW’s] business units.”

• Urban also deemed to have acted reasonably as supervisor
• Battista (2015)

• Blackrock fund manager’s alleged conflict of interest not disclosed
• Blackrock did not have and CCO did not recommend adequate policies and 

procedures regarding outside activities of employees
• $60,000 penalty for CCO

4836-2085-4652.1 

CCO/GC Liability
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■ SEC September 30, 2013 FAQ:
■ “As a general matter, the staff does not single out compliance or legal personnel. 

Rather we encourage compliance officers and other compliance and legal 
personnel to take strong and vigorous action regarding indications of misconduct.” 

■ “Compliance and legal personnel play a critical role in efforts by broker-dealers to 
develop and implement an effective compliance system throughout their 
organizations, including by providing advice and counsel to business line 
personnel. Compliance and legal personnel do not become "supervisors" solely 
because they have provided advice or counsel concerning compliance or legal 
issues to business line personnel, or assisted in the remediation of an issue. If 
their responsibilities or authorities extend beyond compliance and legal functions 
such that they have the requisite degree of responsibility, ability or authority to 
affect the conduct of business line personnel, additional inquiry may be necessary 
to determine if they could be considered supervisors of the business line 
personnel.”

Division of Trading and Markets Guidance, Sept. 30, 2013, http://www.sec.gov/divisions/marketreg/faq-cco-supervision-
093013.htm

4836-2085-4652.1 

CCO/GC Liability:
SEC Attempts to Clarify
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■Generally, “supervisory responsibility” is only 
determined when a compliance or legal officer 
has been:
• Given responsibility over a business activity
• Identified as the responsible person in a firm’s 

policies and procedures
• Given the power to hire, reward or punish 

employees for their conduct
• In a position to have prevented a violation from 

occurring/happening again

4836-2085-4652.1 

CCO/GC Liability:
SEC Attempts to Clarify
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■SEC Enforcement Director Andrew Ceresney:
• “[I] would only bring cases if compliance officers 

‘participated’ in misconduct or failed to 
implement policies, and urged officers to help fix 
problems if they see them.”

• “I do not want you to be concerned that by 
engaging, you will somehow be exposed to 
liability.”

“SEC officials seek clarity on compliance officers' liability”, Reuters, May 21, 2014.

4836-2085-4652.1 

Most Recently . . .
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■Clearly defined roles
■Less concern about getting involved than 

there once was
■Some Good News:  FINRA reports that in 2014 

it brought zero cases against compliance 
officers
(FINRA Enforcement Director Brad Bennett, 2014 SIFMA Legal & Compliance Seminar)

■Other trends in enforcement

4836-2085-4652.1 

Take Aways
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■ Ty Cobb, a local CPA, gained trading authority for 19 White Sox 
Financial (“WSF”) customer accounts via POA’s signed by the 
customers

■ WSF first learned via a trade review report that showed the 19 
accounts were buying and selling the same accounts at the same 
time

■ This caught the eye of WSF compliance who determined that the 19 
accounts were all from the same branch office

■ Two reps in the branch, Jackson and Weaver, were asked about the 
close proximity of the trades.  They maintain that they did not 
recommend any of the trades to these customers.  The only 
commonality they can think of is that many of these customers have 
the same tax preparer – Cobb, who is a personal friend of both 
Jackson and Weaver

■ Further review reveals that the orders are placed online

4836-2085-4652.1 

Hypothetical:  The 
Unregistered Advisor
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■ New Fact:  One of the Jackson’s customers complains that she is 
being charged a commission by WSF on each of her trades, while 
Cobb is also charging her an “asset management fee” of 2% of her 
account value per year. In her letter she refers to Cobb as her 
“wealth manager” 

■ Who gets involved?
• Compliant Response Unit (Compliance)
• Legal Department 

■ Roles
• Fact gathering

• Who conducts interviews?
• Will interview of internal personnel be privileged?

• Legal analysis
• Response to the Complaint
• Regulatory reporting obligations

4836-2085-4652.1 

Customer Complaint
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■ New Fact:  Is comes to light that Jackson and Weaver were introducing their 
customers to Cobb, knew about Cobb’s “management fee” and, in fact, have been 
receiving a 20% share of Cobb’s  fees, without disclosing any of this to the firm

■ Who get’s involved?
• Legal 
• Compliance 
• Human Resources
• Business line management
• Senior management

■ Issues:
• Do we have all the facts?
• Will we/have we given Jackson and Weaver an opportunity to respond?  How?
• How will discipline be viewed/collateral consequences?
• If we terminate, will that impede our ability to gather further facts or defend litigation?  

Is that even a valid consideration?
• What if Jackson cooperates and “turns in” Weaver?

4836-2085-4652.1 

Internal Review / 
Possible Discipline
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■ New Fact:  Firm receives a letter from FINRA, addressed to the CCO, asking the firm 
to provide details regarding all customers solicited by Cobb, and documents and 
information regarding the supervision of Jackson and Weaver

■ Who responds?
• Legal

• Did letter come from examination staff or Enforcement Department?
• Is the issue serious?
• Does it “look and feel” like a disciplinary case in the making?
• Does it involve novel interpretations of rules and law?
• Does it request an OTR?

• Compliance
• Routine
• None of the above

■ Why bring in legal?
• Provide buffer for compliance staff 
• Maintain privilege / work product 
• Evaluate risk / reporting to firm management

4836-2085-4652.1 

Regulatory Inquiry
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■Any complaint, regulatory inquiry or other indicia 
of possible misconduct provides an opportunity 
to:
• Evaluate applicable WSPs; implement improvements 

as soon as possible
• Evaluate quality of supervisory response; coach, 

counsel or discipline to promote improvement
• Consider remedies for affected parties; restitution to 

the customer
■Being proactive maximizes the firm’s standing 

with the regulators, and improves litigating 
position if necessary

4836-2085-4652.1 

Be Proactive
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■The Panelists will now respond to any 
remaining questions submitted by participants

■Thank you for your participation

4836-2085-4652.1 

Questions and Answers


