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Thank You for Joining Us Today

July 29, 2015

WELCOME!
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Housekeeping

■ Questions can be entered via the Q&A widget open on the left-hand side of your
screen. We will address questions at the end of the program, time permitting.

■ If you experience technical difficulties during the presentation, please visit the
Webcast Help Guide by clicking on the Help button below the presentation
window, which is designated with a question mark icon.

■ The PowerPoint presentation will be available on our website at Foley.com in the
next few days or you can get a copy of the slides in the Resource List widget.

■ Foley will apply for CLE credit after the program. To be eligible for CLE, you will
need to log into the On24 session and answer a polling question during the
program. If you did not supply your CLE information upon registration, please e-
mail it to Dave Puleo at dpuleo@foley.com.

■ NOTE: Those seeking Kansas, New York & New Jersey CLE credit are required to
complete the Attorney Affirmation Form in addition to answering the polling
question that will appear during the program. A 4-digit code will be announced
during the presentation. Email the code and the form to dpuleo@foley.com
immediately following the program.
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Presenters

■ Presenters

− Terry Nelson, Partner, Foley

 TNelson@foley.com

− Joe Jacquot, Partner, Foley

 JJacquot@foley.com

− Philip Feigin, Senior Partner,
Lewis Roca Rothgerber LLP

 PFeigin@lrrlaw.com
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Program Overview

■ Introduction

■ History and Sources of State Securities
Enforcement

■ The Role of State Attorneys General

■ Factors and Trends to Be Aware
of in Dealing with State Regulation
and Enforcement 2015

■ Q&A
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Terry Nelson, Partner

Foley & Lardner LLP

History and Sources of State
Securities Enforcement
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Massachusetts
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Texas
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New York
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Enforcement Statistics at a
Glance
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Trends

■ The most common problem faced by state securities
regulators is the sale of unregistered and non-exempt
securities and the activities of licensed and non-
exempt professionals.

■ The increased use of the internet and lifting of general
solicitation and advertising restrictions on Rule 506,
Reg D offerings led to increased enforcement actions.

■ An increased number of investigations and actions
against sales representatives of broker-dealers.

■ An increase in license denials and conditioning of
licenses for professionals
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Report Actions 2009 - 2013
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Investor Relief and
Measures of Accountability
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Years of Incarceration
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Licenses Withdrawn, Denied,
Revoked, Suspended or Conditioned
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Actions by Type of Industry
Participant
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Most Reported Products
and Schemes
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Enforcement of the State
Securities Laws

■ Enforcement of the state securities laws is
conducted through: (i) criminal prosecutions,
(ii) civil injunctions, (iii) administrative
proceedings, and (iv) private civil suits.
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Uniform Securities Act
(Jurisdictions Adopting the USA)
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Notable Changes in 2002
USA Include:

■ A Qualified Immunity Provision to Protect Broker-Dealers
and Investments Advisers under certain circumstances;

■ New Subsections added to recognize the federal Securities
Litigation Uniform Standards Act of 1998 and civil liability
provisions affecting investment advisers;

■ Two statute of limitations provisions; one year after the
violation occurred for registration violations, and the latter
to occur, two years after the discovery of the facts or five
years after the fraud violation which follows the current
federal securities law statute of limitations;

■ A broad range of civil and administrative tools for the state
securities administrator including asset freezes, rescission
orders, civil penalties and cease and desist orders.
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Scope of the Uniform Securities Act
Section 414

■ The fraud provisions, broker-dealer and agent licensing
requirements, securities registration requirements,
unlawful representations concerning registration or
exemption and civil liability provisions apply to persons
who sell or offer to sell securities when (i) an offer to
sell is made in this state or (ii) an offer to buy is made
and accepted in this state.

■ The fraud and broker-dealer and agent licensing
requirements apply to persons who buy or offer to buy
when (i) an offer to buy is made in this state or (ii) an
offer to sell is made and accepted in this state.
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Methods for Dealing with
Violators

■ The Uniform Act provides four methods for dealing
with violations or threatened violations of the Uniform
Act: (1) civil liability, (2) criminal prosecution, (3)
administrative action and (4) civil injunction. A violator
of a provision of the Uniform Act may be subjected to
civil liability under Section 410 of the Uniform Act, to
criminal liability under Section 409 of the Uniform Act,
to administrative action under Section 407 of the
Uniform Act for a person who as or is about to violate
the Uniform Act, and to civil injunctive action, under
Section 408 of the Uniform Act, if the person is
believed to have violated or may violate the Uniform
Act.
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Section 407

■ The Uniform Act grants broad investigative
powers to the administrator. The Uniform Act
authorizes the administrator to initiate an
investigation and hold hearings under Section
407(a) of the Uniform Act:
1) In connection with the promulgation of rules or forms
under the Uniform Act;

2) To aid in the enforcement of the Uniform Act; and

3) To conduct an investigation to determine whether a
particular person or group of people have violated or are
about to violate the Uniform Act.
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After the Investigation Has
Been Completed

■ The administrator may decide to:
− initiate civil or criminal enforcement actions under

Sections 408 or 409 of the Uniform Act, respectively;
− initiate administrative adjudicative proceedings under

Sections 204(c) or 306(b);
− issue a cease-and-desist order; hold a public

investigative hearing under Section 407(a);
− or determine that it is unlikely that any violations of

the Uniform Act have occurred or will occur and close
the file. Be advised that the administrator may not
voluntarily report that the file has been closed. It
often takes a follow-up call with the Administration to
determine if that is the case.
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Joe Jacquot, Partner
Foley & Lardner LLP

The Role of State Attorneys General
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State Attorneys General 2015

■ 43 elected, 5 appointed by the Governor, 1
appointed by the state Legislature, and 1
appointed by the state Supreme Court

■ 27 Republican AGs, 23 Democratic AGs



8/3/2015

14

©2015 Foley & Lardner LLP

Enforcement Signals

■ Enforcers will follow the money!

− Watch for added or high fees

■ Enforcers listen to consumer complaints.

− Hear what the enforcers are hearing

■ Enforcers will consider every consumer touch
for deceptive acts and practices.

− Least sophisticated consumer

©2015 Foley & Lardner LLP

Consumer Protection Authority

■ Unfair and Deceptive Acts and Practices
(UDAP) and state consumer fraud statutes

■ An act or practice (or omission) is deceptive if:

− It misleads, or is likely to mislead; and

− Consumer’s interpretation of the act is
reasonable; and

− The act or practice is material.
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Complaints

■ Sources for AG investigations:

− News reports

− Private lawsuits

− Other AG offices

− Federal agencies: FTC, CFPB, DoJ

©2015 Foley & Lardner LLP

Civil Investigative Demand (CID)

■ A CID is a statutory grant to the AG, under
AG’s authority for consumer protection.

■ A lawsuit is not required to serve a CID, nor an
assertion of a likely violation of the law.

■ Most states require only that the AG believe
the recipient has information that is
reasonably relevant to an investigation.

■ Scope is investigatory, not discovery.
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Investigations

■ Initial steps if you receive a CID:

− Ensure internal communications are covered by attorney-
client privilege

− Ensure your tech team disengages automatic deletion
programs and assesses how to obtain electronic
information covered by the CID

− Call AG’s office on scope, format, timeline, costs, purpose

− Consider the public impact

− Respond timely and orderly
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Securities Litigation settlements

■ Example of 2011 municipal bond derivatives:

− 24 states under consumer protection statutes

− over $350 million in settlements with five institutions

− These investments are governed by Treasury regulations,
for instance prohibiting a provider to review other bids, a
so-called “last look,” before bidding. The broker must
certify compliance with these requirements.

− In the most recent settlement with GE Funding, traders
allowed a broker to determine in advance that GE Funding
would win a bid for a municipal derivative by allowing GE
Funding to have a last look at the bids.
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Securities Litigation settlements

■ Example of 2015 Standard & Poor’s:

− 18 states under consumer protection statutes

− $1.3 billion

− AGs charged that S&P compromised its independence in
spite of the company’s public comments and its own code
of conduct.

− AGs alleged misrepresentations of the true value and the
risk of the assets, such as with a AAA rating on RMBS,
directly affected their purchase.

©2015 Foley & Lardner LLP

Final Thoughts

■ Understand AG motivations

■ Be mindful of the end-game

■ Think proactively
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Philip A. Feigin, Senior Partner
Lewis Roca Rothgerber LLP

Factors and Trends to Be Aware
of in Dealing with State Regulation

and Enforcement 2015
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Introduction

■ State securities laws, known as “blue sky” laws, have been stepchild of federal
securities practice ever since the New Deal

■ The institution of state securities regulation has been marginalized repeatedly
since 1974:

■ Commodity Exchange Act (1974)
■ Edgar v. Mite Corp., 457 U.S. 624 (1982)
■ Shearson/American Express Inc. v. McMahon, 482 U.S. 220 (1987) (in conjunction

with Southland Corp. v. Keating, 465 U.S. 1 (1984)
■ National Securities Markets Improvement Act (“NSMIA”) (1996)
■ Securities Litigation Uniform Standards Act (1998) (“SLUSA”)
■ Jumpstart Our Business Startups Act (“JOBS Act”) (2012
■ One exception to this preemptive trend was in the Dodd-Frank Act in 2010—state

securities regulators actually gained jurisdiction over any investment adviser with
up to $100 million in assets under management, up from $25 million under
NSMIA since 1996

■ State securities laws are still out there and forgetting about them can be a big and
costly mistake
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Securities Offerings and
Registration

■ Covered securities are securities that “are exempt” from SEC
registration pursuant to Regulation D, Rule 506, but no way to
know or be sure

■ Rule 506 is a self-executing exemption—hopefully fall back on the
statutory exemption at Section 4(a)(2) of the Securities Act of
1933, but securities sold in reliance on Section 4(a)(2) are not
covered securities—therefore, no preemption

■ Concept of public solicitation and advertising of private offerings to
be fertile ground for fraud, they look askance at the new Rule
506(c)

■ Less than a year since Rule 506(c) took effect, but it is not climbing
out on too thin a limb to predict that an issuer that tries but fails to
stay within the bounds of Rule 506(c) will be treated harshly—
nowhere else to turn

©2015 Foley & Lardner LLP

Regulation of Securities Professionals
“It’s the secondary market, stupid!”

■ Wire Houses

− Not preempted

− Regulators go ballistic when, in this modern
computer age, a firm cannot figure out that the
firm or some agent needs to be licensed in
particular state
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Regulation of Securities Professionals
“It’s the secondary market, stupid!”

■ Private Placements
− Rule 506(b)—preexisting business or personal relationship
− Rule 506(c)—solicit publicly, but if advertising fails, where to turn?
− Registered/licensed broker-dealers?
− “Finders”—generally paid for the introduction and nothing beyond it

■ So-called “finders”—go way beyond mere introductions in acting as
intermediaries, and are compensated by means of “success fees,”
more commonly described as commissions
− In violation of Section 15 of the Securities Exchange Act of 1934
− Under state law, in addition to exposure to enforcement action by

state regulators, most state laws include an express private right of
action against the unregistered broker-dealer, the agents and the
issuer who hired them

©2015 Foley & Lardner LLP

Regulation of Securities Professionals
“It’s the secondary market, stupid!”

■ Investment Advisers
− Between 1996 and 2009, the $25 million to $100 million AUM advisers were

among the least likely advisers to be inspected by the SEC absent some “for
cause” element—many of them had never been inspected at all, ever—state
regulators have targeted these now state licensed advisers in setting their
examination priorities

− The $25 million and under sector was significantly, if not primarily, the
financial planner community—less complex

− State examiners “grew up on” financial planners now encountering more
sophisticated and involved operations at higher AUM investment advisers that
have not been inspected in 10 to 15 years of practice, if ever—there are bound
to be flaws in their operations, and state regulators are pouncing on them with
vigor

− States are out to prove they can out-regulate anyone, and in particular,
FINRA—show Congress that IAs “don’t need no stinkin’ SRO”

− So, unprecedented state regulatory zeal in an adviser population used to
none, imposed by staff that may not have the background and experience to
regulate as adroitly as they might
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Regulation of Securities Professionals
“It’s the secondary market, stupid!”

■ Investment Advisers (cont’d)
− Investment advisers are classic “A” type personalities

who expect to get a 100 and A+ on any test they are
given—judged and prided themselves on consistent
positive performance, the trust of their clients, their
senses of honor and fidelity, and the fact they have
never been the subject of a single complaint—an
adviser thus reading a post-inspection “deficiency
letter” saying they engaged in conduct that in violation
of a the anti-fraud provision, or a rule prohibiting
“unfair and dishonest business practices” and that
violated their fiduciary duty … talk about ballistic!
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Fraud
(leaving aside the Ponzi schemes)

■ State Law Private Liability
− Federal practitioners are well-versed in the byzantine realm that is

Rule 10b-5 private civil liability—reliance and causation
− Not always that way—Section 12(a)(2) of the Securities Act of 1933, a

seller of a security is liable to a buyer for making an untrue statement
or omission of material fact (unless he can prove he could not have
reasonably known of the untruth or omission) but no reliance or
causation

− Gustafson v. Alloyd, 513 U.S. 561 (1995)—Section 12(a)(2) applies
only to registered public offerings—Rule 10b-5 was the only federal
remedy left to disgruntled private placement investors

− State laws have analog to Section 12(a)(2)—no reliance nor causation
required under most statutes

− In critiquing the JOBS Act, Congress breathed new life into Section
12(a)(2) for investment crowdfunding offerings (should it ever become
a federal reality) and in new Regulation A offerings
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Fraud
(leaving aside the Ponzi schemes)

■ New Rule 506(d)—”Bad Actor Rule”
− Disqualification of issuers from relying on any Regulation

D rule or Regulation A as an exemption from registration
should the issuer or anyone even remotely affiliated with
the issuer be subject to an array of formal enforcement
actions after September 23, 2014, the effective date of
new Rule 506(d)

− Disqualification can be crippling to a company’s plans for
growth—we have already seen a good deal of discussion
over how and when the SEC will grant waivers to the new
disqualifiers

− Among the formal actions that can disqualify an issuer
from relying on Regulations D and A exemptions are:
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Fraud
(leaving aside the Ponzi schemes)

■ New Rule 506(d)—”Bad Actor Rule” (cont’d)
− A final order of a state securities commission (or an agency or officer

of a state performing like functions); a state authority that supervises
or examines banks, savings associations, or credit unions; a state
insurance commission (or an agency or officer of a state performing
like functions); an appropriate federal banking agency; the U.S.
Commodity Futures Trading Commission; or the National Credit Union
Administration that:

− At the time of such sale, bars the person from:
(1) Association with an entity regulated by such commission, authority, agency,
or officer;
(2) Engaging in the business of securities, insurance or banking; or
(3) Engaging in savings association or credit union activities; or

■ Constitutes a final order based on a violation of any law or
regulation that prohibits fraudulent, manipulative, or deceptive
conduct entered within ten years before such sale.
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Fraud
(leaving aside the Ponzi schemes)

■ New Rule 506(d)—”Bad Actor Rule” (cont’d)
− Unlike similar provisions in the past, there is no requirement in

the new Rule that there be a finding of such a violation—even a
state order entered in a settlement in which the
defendant/respondent “neither admits nor denies the truth of
any allegation” in a stipulation will disqualify an issuer from
relying on Regulations D or A as long as some “fraudulent,
manipulative or deceptive” conduct is alleged!

− Settlement terms that might have been repugnant but tolerable
in state settlements yesterday have enormous and more potent
collateral consequences today

− To the regulators, nothing in particular has changed in their
approach to investigations and allegations. To them, what was
fraudulent yesterday is just as fraudulent today—highly unlikely
they are going to “pull their punches” because a new collateral
consequence has been enacted
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So, What Is There to Do?

■ Having now ruined an otherwise perfectly good
webinar, what’s going on and what to do in a state
examination or worse, investigation? Given my
experience on “both sides of the aisle,” some
observations and suggestions:
− They are just doing their jobs as they see them
− Don’t call “your Congressman”
− What’s done is done
− Make it personal
− They don’t care how much this is going to cost
− What’s behind the curtain?—peer pressure and

professional pride in one’s work may come into play—
professionally fulfilling to be among the first to act
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So, What Is There to Do?

■ Four Manifestations

− Sweeps

− “Special projects”

− Regional or national meeting or training session—
de facto sweep

− Politics
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Summary

■ State securities agencies striving for relevancy in an ever
more preemptive environment and in global marketplace
where the internet and other connectivity have made any
regulatory scheme based on geographic boundaries rather
passé

■ Makes them try all the harder because they believe
passionately in what they do, but without the perspective to
know how best to formulate policy and apply it

■ State securities law a reality with some very potent and not
always well understood ramifications that cannot be
ignored

■ Paying attention and respecting the laws and those who
enforce them go a long way to dealing with them
effectively
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Questions?

■ Please take the time to complete the program evaluation
survey at the conclusion of this presentation. Thank you!
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THANK YOU
For Joining Us Today


