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■ Questions can be entered via the Q&A widget open on the left-hand side of 
your screen. We will address questions at the end of the program, time 
permitting

■ If you experience technical difficulties during the presentation, please visit the 
Webcast Help Guide by clicking on the Help button below the presentation 
window, which is designated with a question mark icon

■ The PowerPoint presentation will be available on our website at Foley.com in 
the next few days or you can get a copy of the slides in the Resource List 
widget

■ Foley will apply for CLE credit after the program. To be eligible for CLE, you will 
need to log into the On24 session and answer a polling question during the 
program. If you did not supply your CLE information upon registration, please 
e-mail it to hpapadakis@foley.com. Please note certificates of attendance will 
be distributed to eligible participants approximately 8 weeks after the web 
conference via email

■ NOTE: Those seeking Kansas, New York & New Jersey CLE credit are required 
to complete the Attorney Affirmation Form in addition to answering the polling 
question that will appear during the program. A 5-digit code will be announced 
during the presentation. Email the code and the form to 
hpapadakis@foley.com immediately following the program

mailto:hpapadakis@foley.com
mailto:hpapadakis@foley.com
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Overview of the 2017 Proxy Season Preview –
Agenda

■ Voting policy changes from proxy advisory 
firms

■ Proxy access and shareholder proposals

■ SEC rulemaking update

■ Other items for consideration
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Voting Policy Changes from Proxy 
Advisory Firms
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ISS U.S. Policy Updates: Overboarding
One-year transition period ends; Continue to solicit feedback on boardroom workloads for non-CEO, non-
independent chairs

6

■ Key Changes: One-year grace period ends for meetings 
after Jan. 31, 2017. 

■ Updated Policy: Overboarding
− Vote against or withhold from individual directors who:

 Sit on more than 5 public company boards; or 

 Are CEOs of public companies who sit on the boards of more 
than two public companies besides their own – withhold only 
at their outside boards* 

*Although all of a CEO’s subsidiary boards will be counted as separate boards, ISS will not recommend a withhold 
vote from the CEO of a parent company board or any of the controlled (>50 percent ownership) subsidiaries of 
that parent, but may do so at subsidiaries that are less than 50 percent controlled and boards outside the 
parent/subsidiary relationship.

No changes to limits for public company CEOs or non-CEO board chairs this year; continue to study  the issue.
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ISS U.S. Policy Updates: Unilateral Bylaw/Charter Amendments - IPO 
Companies
Hold Post-IPO Directors Accountable For Capital Structure with Unequal Voting Rights
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■ Key Changes:  Adverse vote recommendations for director nominees will generally be 
warranted if a company completes its public offering with a multi-class capital structure in 
which the classes do not have identical voting rights. A vote by shareholders within 3 years will 
be insufficient; a sunset provision will be necessary.

■ Revised Policy: Unilateral Bylaw/Charter Amendments and Problematic Capital Structures 

■ For newly public companies, generally vote against or withhold from directors individually, 
committee members, or the entire board (except new nominees, who should be considered 
case-by-case) if, prior to or in connection with the company's public offering, the company or 
its board adopted bylaw or charter provisions materially adverse to shareholder rights, or 
implemented a multi-class capital structure in which the classes have unequal voting rights 
considering the following factors:

− The level of impairment of shareholders' rights; 
− The disclosed rationale; 
− The ability to change the governance structure (e.g., limitations on shareholders’ right to amend the 

bylaws or charter, or supermajority vote requirements to amend the bylaws or charter); 
− The ability of shareholders to hold directors accountable through annual director elections, or whether 

the company has a classified board structure; 
− Any reasonable sunset provision; and
− Other relevant factors. 

■ Unless the adverse provision and/or problematic capital structure is reversed or removed, vote 
case-by-case on director nominees in subsequent years.
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ISS U.S. Policy Updates: Restricting Binding Shareholder Proposals
New Director Accountability Policy Where Shareholders’ Right to Amend Bylaws is Limited
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■ Key Changes: Adoption of a new policy where shareholders do not 
have the ability to amend the bylaws.

■ New Policy: Board of Directors – Voting on Director Nominees in 
Uncontested Elections/Restricting Binding Shareholder Proposals

■ Generally vote against or withhold from members of the governance 
committee if the company’s charter imposes undue restrictions on 
shareholders’ ability to amend the bylaws. Such restrictions include, 
but are not limited to: outright prohibition on the submission of 
binding shareholder proposals, or share ownership requirements or 
time holding requirements in excess of SEC Rule 14a-8.

■ Vote against on an ongoing basis unless the adverse provision is 
reversed.
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ISS Equity Plan Scorecard Changes for 2017
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New factor

Adjusted factor

Policy clarification

• Dividends paid (not accrued) on 
unvested awards

• Minimum vesting restrictions

• Bundled amendments
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New Factor: Dividends Paid On Unvested Awards
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7.6 Dividends and Other 
Distributions. During the Period of 
Restriction, Service Providers holding 
Shares of Restricted Stock will be entitled to 
receive all dividends and other distributions 
paid with respect to such Shares unless 
otherwise provided in the Award 
Agreement. If any such dividends or 
distributions are paid in Shares, the Shares 
will be subject to the same restrictions on 
transferability and forfeitability as the 
Shares of Restricted Stock with respect to 
which they were paid. 

• Under all U.S. EPSC models, 
“Dividends payable prior to award 
vesting” will be a scored factor
within the Plan Features pillar
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Adjusted factor: Minimum Vesting Restrictions
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Minimum Vesting Restrictions
Key changes:

1. Requires ALL AWARDS to be covered to get credit

2. Requires the equity plan to be the governing document (no 
“unless otherwise provided…”)

A carve-out, allowing up to 5% of shares issued under the plan 
to be awarded without meeting the minimum vesting 
restrictions, will still be permitted.  The goal is to give 
companies some flexibility where they may need it, and to 
reduce the number of non-shareholder-approved inducement 
plans.
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Bundled Amendments
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ISS may perform a qualitative evaluation of plan amendments, and the result of 
that evaluation can override a passing EPSC score

For a 162(m) plan submittal where you have potentially problematic amendments, issuers 
should consider un-bundling plan amendments from the 162(m) re-approval
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Bundled Amendments: Changing Withhold Rates
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Where else might the qualitative evaluation appear?  Maximum individual 
withholding rates in conjunction with liberal share counting.

ISS considers amending to allow maximum individual withholding rates while retaining 
liberal share counting on full-value awards to be negative for shareholders.
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Financial Performance Alignment –
Qualitative Review

14

1. Analysis is part of the qualitative pay-for-performance review
2. There are no threshold scores or concern levels assigned for 2017
3. Metrics are weighted differently by industry (defined by 4-digit GICS code); not 

all metrics used in all industries
4. Performance is compared on a relative basis against the ISS peer group
5. Performance data comes from CompuStat, and will be on a GAAP basis  
6. No items will be measured on a per-share basis

Sample metric presentation (subject to change)
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ISS U.S. Policy Updates: Director Compensation
New Policy In Response to Wave of Proposals Seeking Ratification of Director Pay
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■ Key Changes: Codify the evaluation framework applied to newly-seen board proposals to ratify non-
employee director pay programs.

■ New Policy: Shareholder Ratification of Director Pay Programs 
Vote case-by-case on management proposals seeking ratification of non-employee director 
compensation, based on the following factors:

■ If the equity plan under which non-employee director grants are made is on the ballot, whether or not 
it warrants support; and 

■ An assessment of the following qualitative factors: 

− The relative magnitude of director compensation as compared to companies of a similar profile; 

− The presence of problematic pay practices relating to director compensation; 

− Director stock ownership guidelines and holding requirements; 

− Equity award vesting schedules; 

− The mix of cash and equity-based compensation;

− Meaningful limits on director compensation; 

− The availability of retirement benefits or perquisites; and

− The quality of disclosure surrounding director compensation. 
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Glass Lewis Policy Update
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■ Director Overboarding

− Codified changes announced last year
 Executives – limit of 2 boards

 Non-executives – limit of 5 boards

■ Governance Following IPO or Spin-Off

− No transition period for severe restrictions on 
shareholder rights to effect change

■ Board Evaluation and Refreshment

− Will focus on robust board evaluation process over age 
or tenure limits
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Proxy Access
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Proxy Access Background

18

■ “Proxy access” is the ability of shareholders to use the 
company proxy statement (and card) to propose their own 
director candidates to compete in part with management’s 
slate
− Comparable to a Rule 14a-8 shareholder proposal, but allowing 

director candidates instead (e.g., 12 candidates for 11 seats)
 Otherwise, to advance a competing nominee, a shareholder must circulate its 

own proxy statement and solicit votes using its own proxy card

− Typically implemented through a Board-approved bylaw 
amendment

■ The SEC had adopted a rule to allow such access
− A court overturned the rule, but the door was left open for 

shareholder proposals on the subject
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Proxy Access Background
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■ Subject roared back in 2015 after fairly quiet 2013 & 
2014; still strong in 2016
− NYC Comptroller & Boardroom Accountability – 75 proposals in 

2015; 72 in 2016

− The usual proponents (including Chevedden) were on the 
bandwagon in 2016, too

− 91 shareholder proposals voted on in 2015; over 80 to date in 
2016

■ A mainstream shareholder proposal is likely to pass if a 
company has no good counterarguments and no large 
shareholder that opposes proxy access
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Proxy Access Trends
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■ Proxy access will continue to be the current governance hot topic

■ Over 40% of S&P 500 companies have now adopted proxy access

− Proxy access expected to become a majority practice among S&P 500 
companies in 2017

■ Over 60 companies have adopted proxy access on their own without a known 
shareholder proposal

■ The number of companies receiving shareholder proposals requesting the 
adoption of proxy access continues to substantially increase

− 115 proposals for 2015 and over 200 proposals for 2016

− This trend is expected to continue for 2017

− Proposals typically request 3% ownership for 3 years and up to 25% of the 
board and often provide an unlimited number of shareholders can 
aggregate as a group

− Difficult to exclude a proposal from the proxy statement under current SEC 
no-action letters
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Proxy Access Trends
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■ Investor support of proxy access continues to increase and ISS continues to 
recommend in favor of proxy access

− The average support in 2016 for proxy access proposals at companies that 
did not adopt proxy access was significantly higher than at companies that 
did adopt proxy access

− ISS recommend in favor of virtually all proxy access shareholder proposals 
in 2016 where a company had not previously adopted a proxy access 
bylaw or had a competing management proposal

■ Certain proponents targeting companies that received a shareholder proposal 
in 2016 and adopted proxy access but not on terms to the satisfaction of the 
proponent – “fix proxy access” shareholder proposals

− At least 9 proposals submitted in 2016 and more expected in 2017

− For example, requests to remove limits on shareholder group aggregation 
and renomination of nominees who did not receive a minimum 
percentage of votes in the prior year
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Proxy Access Trends
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■ Institutional investors, proxy advisory firms such as ISS and companies 
adopting proxy access are developing a consensus on terms of proxy access 
that are generally acceptable to all

− First tier key terms of 3% ownership for 3 years with the ability to 
nominate the greater of 2 nominees or 20% of the board with a 
nominating group size of 20 shareholders are now standard

− Second tier key terms are also becoming more standard with proxy access 
adoptions during 2016

■ To date, proxy access has not been used at the companies that have adopted 
it to nominate and elect shareholder candidates to a board

− But, as more companies adopt proxy access, it becomes more likely that it 
will be used
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Factors in Favor of Voluntarily Adopting
Proxy Access
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■ Adoption may deter a shareholder proposal, and voters seem to 
support a mainstream company-adopted bylaw in face of shareholder 
attack

■ Companies generally can adopt on its own terms through Board 
action, including through bylaw language

■ Key terms & other important terms seem to be more settled; 
opportunity to stake claims on remaining terms

■ Some governance points for adopting

■ Potential basis to exclude shareholder proposal through SEC process

■ Proxy access right may not get much use anyway

− True activists unlikely to use due to conditions and limitations; 
large shareholders will likely assert direct pressure
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Factors Against Voluntarily Adopting
Proxy Access

24

■ If shareholders object to terms, they will attack bylaw with a proposal 
anyway

■ If a company receives a proposal, it can still “voluntarily adopt” on its 
terms before a vote on the proposal to facilitate three possibilities:

− May be able to negotiate withdrawal of shareholder proposal

− May be able to exclude the shareholder proposal through SEC 
process

− Should be able to defeat the shareholder proposal if consistent 
with recent trends

■ Some important terms are not yet settled

■ So far, no governance “demerits” for not having proxy access
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2016 Proxy Access Overview & 
Key Shareholder Proposal 

Summaries



©2016 Foley & Lardner LLP

2016 Top Shareholder Proposals by Volume
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*Data through June 30, 2016 Source: Institutional Shareholder Services (“ISS”)
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Proxy Access: Top Proponents 2016
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Shareholder Proposal: Proxy Access Vote Results
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Proxy Access in the 2016 Season
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• Support for Proxy Access was slightly lower than last  year, clocking in at approximately 
51% for the 2016 proxy season. We don’t believe this signals declining interest in Proxy 
Access; rather, we believe that this is a result of increased communication, engagement 
and proactivity between boards and investors with regard to adopting Proxy Access.

• To date, over 250 companies have adopted Proxy Access. Approximately one quarter of 
these companies have adopted Proxy Access preemptively, without any disclosed form of 
shareholder pressure.

• Over 95% of Proxy Access adopters over the last two years require a 3% ownership 
threshold. 100% require a 30year holding period, and the newly-minted market standard is 
to allow aggregation by groups of up to 20 holders. 

• Attention is now turned toward the periphery terms of proxy access provisions.
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Shareholder Proposal: Report on Political 
Contributions/Lobbying Payments

30

• Although fewer proposals went to a vote this year, the issue of political contributions and 
lobbying payments remains an important focus of certain constituencies
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Shareholder Proposal: Independent Board Chair
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• Governance-related proposals have dropped in volume; some have attributed this to the shift in focus 
to Proxy Access, as well as the increased engagement between issuers & investors.
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Shareholder Proposal: Reduce Supermajority
Vote Requirement
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Shareholder Proposals : Board Diversity
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• Board diversity emerged as a prominent issue in the 2015 proxy season, and has gained 
traction in both proposal volume and shareholder support into 2016
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Shareholder Proposal: Require Majority Vote for 
Election of Directors
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Shareholder Proposal: Written Consent
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• Average support for written consent proposals has stabilized due to certain large 
institutional investors viewing other positive governance provisions as sufficient channels 
to address concerns, such as the right to call special meetings
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Shareholder Proposals: Call a Special Meeting
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• In the past few years, many shareholder proposals were omitted due to management 
submitting its own special meeting proposal with different terms
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Shareholder Proposals : Pro-Rata Vesting of Equity 
Awards
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• No proposals received majority support in 2016
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SEC Rulemaking Update
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SEC Rulemaking on CEO Pay Ratio

39

■ The SEC issued final CEO Pay Ratio rules on August 5, 2015

■ Requires disclosure of ratio of median compensation of all 
employees to the compensation of the principal executive 
officer

■ Timing

− Disclosure required for compensation for full fiscal years 
beginning on and after January 1, 2017

− For calendar year issuers, pay ratio disclosure will first 
be required in proxy or information statement for the 
2018 annual meeting, based on 2017 compensation
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Components of the Required Disclosure

40

■ The required pay ratio disclosure will consist of 
the following items:
− The median of the annual total compensation of all 

employees of the company and its consolidated 
subsidiaries (Median Pay) other than the principal 
executive officer (CEO);

− The annual total compensation of the CEO (CEO 
Pay); and

− The ratio of the Median Pay to the CEO Pay, 
expressed either as a ratio in which the Median Pay 
is one (e.g., 1 to 100) or in narrative as a multiple 
(e.g., “our CEO’s pay for 2015 was 100 times the 
median of the total compensation of all of our 
employees (other than our CEO) for 2015”)
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Identifying the Median Employee

41

■ Potential pool of employees will include all 
individuals employed by the listed company 
or any of its consolidated subsidiaries on a 
single date during the last three months of 
the most recently completed fiscal year

■ Pool of employees will include all full-time, 
part-time, seasonal, or temporary workers 
employed on the day selected by the 
company, whether located in the U.S. or 
outside the U.S. (subject to limited 
exceptions for certain non-U.S. employees)
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Identifying the Median Employee
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■ In determining the employees from whom the 
median employee is identified, companies will 
be permitted to use either their entire employee 
population or statistical sampling or other 
reasonable methods

■ In identifying the median employee from the 
relevant group, companies will be permitted to 
use either (1) actual annual total 
compensation, calculated using the Summary 
Compensation Table rules, or (2) any other 
annual compensation measure that is 
consistently applied to all employees included 
in the calculation
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SEC Staff Compliance and Disclosure 
Interpretations (Oct 2016)

43

■ Pay measure used to identify median employee must “reasonably 
reflect annual compensation” but need not identify the same 
median employee as using annual total compensation

■ Relying exclusively on hourly or annual rates of pay not 
permissible

■ Time period used need not be annual or include employee 
determination date
− Can be prior fiscal year (at least if annual total compensation is 

used)

■ Whether furloughed employees must be included depends on 
facts and circumstances

■ Registrant does not determine the compensation of independent 
contractor or leased worker if it obtains their services by 
contracting with an unaffiliated third party that employs the 
worker



©2016 Foley & Lardner LLP

SEC Rulemaking on Clawbacks

44

■ Timing

− Proposed rules issued July 1, 2015

− Comment period ended September 14, 2015

■ Scope

− Stock exchanges would adopt rules requiring listed 
companies to adopt compensation recovery policies

− Rules would generally apply to all issuers with a 
class of securities listed on a national securities 
exchange or association, including foreign private 
issuers, controlled companies, smaller reporting 
companies and emerging growth companies
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Proposed Clawback Rules

45

■ Policy would be triggered by an accounting restatement 
required to correct an error that is material to previously 
issued financial statements

■ Policy would apply to incentive-based compensation 
received by current or former executive officers during 
the three fiscal years preceding the date on which the 
issuer is required to prepare the accounting restatement

■ Incentive-based compensation subject to the clawback
would include compensation received due to 
achievement of a goal based on accounting principles or 
on stock price or total stockholder return (TSR)
− Stock options that are granted, earned and vested based 

solely on continued employment would not be subject to the 
policy
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Proposed Clawback Rules 

46

■ Amount of the recovery would be the excess of the 
amount of incentive-based compensation the 
executive officer actually received over the amount 
the executive officer would have received based on 
the restated numbers
− Determined on a pre-tax basis
− Where the incentive compensation is based on stock 

price or TSR, reasonable estimates could be used to 
calculate the excess amount

■ It would not be relevant whether there is any fault on 
the part of the executive officer who received the 
compensation or whether the officer was involved in 
preparing the financial statements subject to the 
restatement
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Proposed Clawback Rules 

47

■ Mandatory 

− Enforcement of the clawback policy required 
except in narrowly defined exceptions: generally 
only where the cost of enforcement would 
exceed the amount of the recovery or the 
recovery would be illegal under home country 
law

− Issuers would not be allowed to indemnify 
officers or pay for insurance to cover clawback
amounts
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Proposed Clawback Rules 

48

■ Disclosure

− Clawback policy must be filed as an exhibit to 
annual report

− Issuers would be required to disclose certain 
information about their enforcement of their 
clawback policies in proxy statements, 
information statements and Form 10-K in 
specified circumstances



©2016 Foley & Lardner LLP

SEC Rulemaking on Mandatory 
Pay for Performance Disclosure

49

■ Mandatory pay for performance disclosure
− SEC proposed rules for comment in April 2015
− Comment period ended July 6, 2015

■ Rules as proposed would require disclosure of:
− The relationship between executive compensation 

actually paid to the registrant’s executive officers 
and the cumulative TSR of the registrant; and

− The relationship between the registrant’s TSR and 
the TSR of a peer group chosen by the registrant



©2016 Foley & Lardner LLP

Other Items for Consideration
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■ Nasdaq Golden Leash Disclosure and D&O Questionnaires

■ Say on Pay / Say-When-on-Pay

■ Proxy Card Detail

■ Non-GAAP Financial Measures

■ Shareholder Engagement

■ Change in Administration
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Questions & Answers
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Contact Information

■ Joshua A. Agen
Foley & Lardner LLP
414.297.5535
jagen@foley.com

■ Curt P. Creely
Foley & Lardner LLP
813.225.4122
ccreely@foley.com

■ Richard H. Grubaugh
D.F. King & Co., Inc. 
212.493.6950
rgrubaugh@dfking.com

52

■ Patrick S. McGurn
Institutional Shareholder Services
301.556.0402 
patrick.mcgurn@issgovernance.com

■ John J. Wolfel
Foley & Lardner LLP
904.359.8778
jwolfel@foley.com

mailto:jagen@foley.com
mailto:ccreely@foley.com
mailto:rgrubaugh@dfking.com
mailto:patrick.mcgurn@issgovernance.com
mailto:jwolfel@foley.com


©2016 Foley & Lardner LLP

Thank You

■ A copy of the PowerPoint presentation and a multimedia 
recording will be available on our Web site within 2-3 days:

■ CLE questions? Contact Harrison Papadakis at 
hpapadakis@foley.com. Certificates of attendance will be 
distributed to eligible participants approximately 8 weeks 
after the web conference via email

■ We welcome your feedback. Please take a few moments to 
complete the survey before you leave the Web conference 
today 

mailto:hpapadakis@foley.com
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