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Looking Ahead: 
How private equity and other investors, business leaders, developers, and municipalities 
can benefit from Opportunity Zones in the Commonwealth of Massachusetts
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Moderator 
Partner,  
Foley & Lardner LLP

Dan Kowalski  
Counsel to the Secretary, 
United States Department 
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Todd Boudreau 
Moderator 
Partner,  
Foley & Lardner LLP

Daniel Barile 
Portfolio Manager, Senior Investment Analyst,  
SkyBridge Capital

Michael G. Bailey 
Partner,  
Foley & Lardner LLP

Paul Farrell  
Senior Adviser, 
New Mountain Capital

In the QOZ Trenches 
How Investors, Developers, and Tax-Exempts Can Get Deals Done

2:40 p.m. – 3:25 p.m. 

Mayor Martin J. Walsh 
City of Boston

Laura L. Bilas 
Interviewer 
Partner,  
Foley & Lardner LLP

Networking Break

Fireside Chat with Boston Mayor Martin J. Walsh
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Mike Kennealy 
Secretary, Executive 
Office of Housing and 
Economic Development, 
Commonwealth of 
Massachusetts

Lauren Liss 
President and CEO, 
MassDevelopment

Michael K. Crossen 
Moderator 
Partner,  
Foley & Lardner LLP

Massachusetts Roundtable 
Learn about incentives for investing in the Commonwealth, QOZs, and what’s expected 
in 2019 and beyond

4:15 p.m. – 5:00 p.m. 
 

Governor Charlie Baker 
Commonwealth  
of Massachusetts

Opportunity Massachusetts 
A Keynote by Governor Charlie Baker 

5:00 p.m. – 5:30 p.m.

Cocktail Reception5:30 p.m. – 6:30 p.m.



FOLEY.COM

Opportunity Zones -
Investments Move Forward

As part of the Tax Cuts and Jobs Act enacted 
into law in December 2017, Congress created 
“Opportunity Zones” to incentivize private 
sector investment of prior gains into 
economically-distressed communities by 
permitting such new investments to be eligible 
for preferential tax treatment.  A “Qualified 
Opportunity Fund” is the primary investment 
vehicle through which taxpayers can structure 
these investments.  If eligible, a taxpayer may 
be able to defer or eliminate tax otherwise due.

Due to the lack of administrative guidance, fund 
managers and other investors have hesitated to 
take advantage of these new tax benefits.  

The release of taxpayer-friendly proposed 
regulations on October 19, 2018 has been well 
received and will cause many investments to 
move forward. 

Holding Period Taxpayer’s Basis

Less than 5 years $0

5 years to < 7 years $0 + 10% of deferred
gain

7 years to < 10 years $0 + 15% of deferred
gain 

INTRODUCTION

Taxation Practice

November 2018
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 Qualified Opportunity Zone Investments.
With respect to gains on the Qualified
Opportunity Fund investment itself, such
gains are calculated using the basis set forth
above; however, the taxpayer’s basis in the
Qualified Opportunity Fund investment is also
increased by any gain recognized by the
taxpayer with respect to its reinvested gains
(as described above).  Further, if the
taxpayer’s Qualified Opportunity Fund 
investment is held for at least ten years, the
taxpayer’s basis in its investment will equal
its fair market value – meaning any gain on
the Qualified Opportunity Fund
investment would be tax-free.  The
proposed regulations provide favorable 
guidance relating to making this basis step-
up.

The Opportunity Zone legislation provides 
taxpayers with two opportunities to defer and 
potentially avoid federal income taxes:

 Reinvested Gains. With respect to capital
gains that are reinvested into a Qualified
Opportunity Fund, a taxpayer may defer tax
on such reinvested gains until the earlier of
the date on which its Qualified Opportunity
Fund investment is sold or exchanged or
December 31, 2026.  The amount of gain
recognized on such date equals (x) the lesser
of (i) the amount of gain reinvested or (ii) the
fair market value of the taxpayer’s Qualified
Opportunity Fund investment at such time,
minus (y) the taxpayer’s basis in its Qualified
Opportunity Fund investment at such time,
calculated as follows:

TAX BENEFITS
The initial list of qualified Opportunity Zones 
was released in April 2018 and over 8,750 
Census tracts are currently identified as 
qualified Opportunity Zones across the United 
States, the District of Columbia, and U.S. 
possessions. A list of qualified Opportunity 
Zones is maintained by Treasury’s Community 
Development Financial Institutions Fund (CDFI 
Fund). 

Qualified Opportunity Zones retain their 
qualification for ten years.

LOCATION OF OPPORTUNITY ZONES

A “Qualified Opportunity Fund” is any 
investment vehicle organized as a corporation 
or partnership for the purpose of investing in 
“qualified opportunity zone property” (other than 
another qualified opportunity fund), which is 
defined as (1) qualified opportunity zone stock, 
(2) qualified opportunity partnership interest, or
(3) qualified opportunity zone business
property.

The corporation or partnership self-certifies its 
designation as a Qualified Opportunity Fund by 
filing IRS Form 8996 with its tax return.  This 
form is also used for annual reporting purposes.

QUALIFIED OPPORTUNITY FUNDS

For more information, 
please contact:

John A. Eliason
Partner, Washington, D.C.

jeliason@foley.com
202.295.4100

Michael K. Crossen
Partner, Washington, D.C.

mcrossen@foley.com
202.295.4440



ABOUT FOLEY

Foley & Lardner LLP looks beyond the law to focus on the constantly evolving demands facing our clients and their industries. With over 1,100 lawyers in 24 offices across the United 
States, Mexico, Europe, and Asia, Foley works hard to understand our clients’ issues and forge long-term relationships with them to help achieve successful outcomes and solve their 
legal issues through practical business advice and cutting-edge legal insight. Learn more at Foley.com.

ATTORNEY ADVERTISEMENT. The contents of this document, current at the date of publication, are for reference purposes only and do not constitute legal advice. Where previous 
cases are included, prior results do not guarantee a similar outcome. Images of people may not be Foley personnel. | MC17179

FOLEY.COM

Among other requirements, for any business or property to constitute 
Qualified Opportunity Zone property, the business and/or the tangible 
property related thereto must be located within an Opportunity Zone 
and at least 50% of the gross income of the business (or with respect 
to such tangible property) must be derived from an active trade or 
business.  The tangible property must be new property or 
“substantially improved” within 30 months after acquisition.  The 
legislation considers property substantially improved when spending 
on the property increases its basis by 100%. Where the property 
consists of both land and buildings, the QOF only must substantially 
improve the buildings – that is, increase the basis of such buildings 
by 100% of that portion of the acquisition price allocable to the 
buildings. Investments in some “sin businesses” and certain other 
leisure property are not permitted, such as golf courses, massage 
parlors, liquor stores, etc.  

The Qualified Opportunity Fund must remain at least 90% invested in 
Qualified Opportunity Zone property to avoid being subject to 
penalties.  The proposed regulations provide favorable rules 
permitting cash to be used as working capital for the acquisition, 
construction, or rehabilitation of tangible property without having such 
cash jeopardize satisfying the 90% asset test.

FLEXIBILITY

RESOURCES
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The Qualified Opportunity Zone program provides many flexible 
provisions enabling a diverse pool of taxpayers to make qualified 
investments.  For example:

 No Job Creation Requirement.  Unlike some prior incentive
programs, there is no obligation to trace an investment to the
creation of specific new jobs in the Opportunity Zone. The incentive
is structured to induce capital investment in economically-
distressed areas.

 No Geographic Restrictions (for the taxpayer).  A taxpayer can
receive the tax benefits even if the taxpayer does not live, work or
have a business in an Opportunity Zone. The taxpayer must merely
invest in the Qualified Opportunity Fund.

 Statute: IRC Section 1400Z
 Proposed Treasury Regulations 115420-18, Investing in Qualified 

Opportunity Zones
 Opportunity Zone FAQs (updated 10/19/18)
 Draft IRS Form 8896 for Qualified Opportunity Fund and

Instructions
 Revenue Ruling 2018-29, Special Rules for Capital Gains Invested

in Opportunity Zones
 Revenue Procedure 2018-16, Procedure for Designating

Population Census Tracts as Qualified Opportunity Zones
 Community Development Financial Institutions Fund
 Release of Initial Qualified Opportunity Zones
Resources accessible online at: 
https://www.foley.com/files/uploads/OpportunityZones_Investm
entsMoveForward.pdf  

OPPORTUNITIES IN OPPORTUNITY ZONES!

The Opportunity Zone program provides significant tax benefits 
for investment in designated economically-distressed 
communities. Opportunity Zones have now been designated in 
all 50 states, the District of Columbia, and five U.S. 
possessions. This program has the potential to provide great tax 
benefits to investors, and Foley & Lardner LLP is working with 
several clients who see great investment value.

We have been active in advising clients interested in Opportunity 
Zones as well as advocating for legislative and regulatory 
attention, including meeting with high-level federal government 
officials tasked with rolling out the Opportunity Zone program.  
We are also working with state government officials interested in 
pairing state incentives to maximize investment interest.

http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title26-section1400Z-2&num=0&edition=prelim
https://www.irs.gov/pub/irs-drop/reg-115420-18.pdf
https://www.irs.gov/newsroom/opportunity-zones-frequently-asked-questions
https://www.irs.gov/pub/irs-dft/f8996--dft.pdf
https://www.irs.gov/pub/irs-dft/i8996--dft.pdf
https://www.irs.gov/pub/irs-drop/rr-18-29.pdf
https://www.irs.gov/pub/irs-drop/rp-18-16.pdf
https://www.cdfifund.gov/Pages/Opportunity-Zones.aspx
https://home.treasury.gov/news/press-releases/sm0341
https://www.foley.com/files/uploads/OpportunityZones_InvestmentsMoveForward.pdf
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Michael B. Kirwan

Partner, Jacksonville

mkirwan@foley.com

904.633.8913

Raj Tanden

Partner, Los Angeles

rtanden@foley.com

213.972.4575

CORE FOLEY TEAM
Cross-disciplinary legal team that provide comprehensive solutions to the market’s toughest challenges.

Michael handles a variety of business combinations, venture capital 

matters, and real estate fund formations. He has significant experience 

with REITs. Michael also represents a number of publicly traded 

companies that are listed on the NYSE, NASDAQ, and OTCQX. He is a 

designated advisor for disclosure for OTCQX listed companies.

Raj chairs Foley’s Investment Management Tax Practice and 

specializes in real estate funds, including qualified opportunity 

funds. He focuses his practice on investment management 

transactions and devotes his practice to assisting sponsors with 

establishing tax-efficient funds. Raj is a Fellow of the American 

College of Tax Counsel. 

John A. Eliason

Partner, Washington D.C.

jeliason@foley.com

202.295.4100

Todd Boudreau 

Partner, Boston

tboudreau@foley.com

617.342.4087

John has built a distinguished career and longstanding 

relationships by providing tax, legal, and business advice to 

financial institutions, private equity funds, developers, owners, 

and equipment manufacturers in the real estate, energy, and 

infrastructure sectors. John co-chairs Foley’s Energy Industry 

Team. His opportunity zone experience includes regularly 

meeting with Department of Treasury and IRS officials tasked  

with implementing the opportunity zone program.

Todd is chair of the Private Funds & Buyout Practice and vice chair of the 

firm’s Private Equity & Venture Capital Practice. Todd's work includes all 

aspects of fund formation and compliance, investment management, and 

acquisition and divestiture work, including investments in and formation 

of private funds, single investor funds, co-investments, and direct 

investments, as well as acquisitions and divestitures for both U.S. and 

international company transactions.



Creating a Qualified Opportunity Fund that provides flexibility to the sponsor while 
capturing opportunity zone tax benefits, requires a strategic partner who understands these 
new rules and is plugged into both the IRS and the quickly evolving market. 

Foley’s fund sponsor-clients rely on our Opportunity Zone 

Team to help them navigate the complex tax and structuring 

issues in launching a qualified opportunity fund.

Value Delivered

 Vast experience in diversified asset classes within the 

fund formation space and a deep understanding of:

–Methods to implement new government guidance and

address concerns including the interplay with other tax

benefits

–Risk characteristics of different asset classes to aid with

determining potential investment outcomes

–Obtaining tax benefits without compromising economic

objectives

– Incorporating state and local tax opportunity zone tax

benefits

After a successful capital raise, the deployment and management 

of capital is critical. Just as important is the timely and efficient 

liquidity of a fund to return capital and profits to investors. 

Value Delivered

 Foley’s team provides:

–Assistance with direct investments, joint ventures, and more

complex investment structures to optimize return for investors

and maximize subsidies for low income businesses and

property investment

–Use of tax-advantaged structures such as REITs to capitalize

on returns

–Guidance on a broad range of investments eligible for short

and long term capital gains deferral, substantial step up in tax

basis, and tax abatement of all post-investment appreciation

QUALIFIED OPPORTUNITY ZONE FUND FORMATION FUND INVESTMENT 

FLEXIBILITY
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No set of fund documents can foresee every future eventuality, especially in the rapidly evolving opportunity zone space. 

For this reason, qualified opportunity funds need the ability to adapt and change during their tenure. Foley is at the forefront

of designing in flexibility into qualified opportunity fund documents.

Foley advises complex 

funds and sponsors on how 

to effectively launch 

qualified opportunity funds. 

Experience
We have already 

launched qualified 

opportunity funds. 

Creativity 
Leading industry 

innovation – creating 

qualified opportunity 

funds that function like 

typical real estate funds 

while generating 

intended tax benefits.  

“Mixed Funds” 
Maintain flexibility for all

kinds of investors looking 

to diversify into qualified 

opportunity funds. 

REITs
Combining the tax 

benefits of real estate 

investment trusts 

(REITs) and qualified 

opportunity funds to 

maximize returns. 
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The Team

480 Corporate lawyers

48 Fund Formation lawyers

190 Intellectual Property lawyers

385 Litigation lawyers

Austin

Boston

Chicago

Dallas

Denver

Detroit

Houston

Foley & Lardner Legal Capabilities

FOLEY PRACTICE GROUPS AND INDUSTRY TEAMS FOLEY OFFICE LOCATIONS

FOLEY BY THE NUMBERS REPRESENTATIVE FUNDS CLIENTS
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24
United States

International

Brussels

Mexico City

Tokyo

Jacksonville

Los Angeles

Madison

Miami

Milwaukee

New York

Orlando

Sacramento

San Diego

San Francisco

Silicon Valley

Tallahassee

Tampa

Washington, D.C.

60+ practice group including:

 Antitrust

 Business Litigation & Dispute

Resolution

 Commercial Transactions &

Business Counseling

 Consumer Law, Finance &

Class Action

 Corporate Governance

 Environmental

 Export Controls & National

Security

 Government Enforcement

Defense & Investigations

 Investment Management

 IP Procurement, Management,

and Counseling

 IP Litigation

 Labor & Employment

 Mergers & Acquisitions

 Taxation

 Patent Office Trials

 Private Equity & Venture Capital

 Securities & Corporate Finance

Industry Teams

Recognition

27
2018 U.S. News – Best Lawyers 

National Tier 1 Rankings

19
Practices recognized in The Legal 

500 US guide

29
Practices recognized in the 2017 

Chambers USA

More Foley Facts

1,500 Clients utilizing Foley for 15+ years

193 Advanced and doctorate degrees

24 Former federal prosecutors/judges

68 Former in-house counsel 
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 Arcadia

 Argus Energy Managers

 Artemis Real Estate

Partners

 Brooks Houghton

 Comvest Partners

 CSG Investments

 Evolution Credit Partners

 Halcyon Capital

 Highland Capital 

Management

 Macquarie Group Limited

 QIC

 Relay Investments

 SBCERA

 SCERS

 Trilogy Real Estate Group,

LLC

 Water Street Capital, Inc.

 White Oak Global Advisors

 WP Global
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