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PTC and ITC

 Production Tax Credit (PTC)
– Section 45 of the Internal Revenue Code provides a 

renewable energy production tax credit for wind and other 
renewable energy facilities.  The amount of PTC available 
depends on when construction begins.

 Investment Tax Credit (ITC)
– Section 48(a) of the Internal Revenue Code provides an 

investment tax credit for solar and other renewable energy 
property.  The amount of ITC available depends on when 
construction begins.



Qualifying Solar Projects for ITC

 ITC amount based on the date the construction of 
solar project begins: 

If construction
begins:

and is completed 
before:

the ITC 
percentage is:

Before 2020 2024 30%
During 2020 2024 26%
During 2021 2024 22%
After 2021 No end date 10%



IRS Guidance
 IRS Guidance for PTC:

Notice 2013-29

Notice 2013-60

Notice 2014-46

Notice 2015-25

Notice 2016-31

Notice 2017-4

Notice 2019-43

 IRS Guidance for ITC:
Notice 2018-59

Notice 2019-43



Start of Construction Under 
IRS Notice 2018-59
 Two methods available to establish beginning of 

construction:
– Physical Work Test
 Construction begins in the year when physical work of a significant nature begins

 Nature of work important, not amount of work (or cost)

 On-site work or off-site work

– 5% Safe Harbor (see October 17 Foley Webinar)
 Construction begins in the year in which the taxpayer “pays or incurs” 5% or more 

of the total cost of ITC eligible property

 Tangible “ITC eligible” property; not land



Preliminary Activities

 Guidance provides non-exclusive list of items that 
don’t count as significant physical work
– Planning or designing
– Securing financing
– Exploring
– Researching
– Conducting mapping and modeling
– Conducting geophysical and engineering studies
– Clearing a site
– Conducting test drilling
– Removing existing foundations, etc.



Continuity Requirement

 Both the Physical Work Test and the 5% Safe Harbor 
require continuous progress towards completion once 
construction has begun

 Under the Physical Work Test, construction must 
continue once commenced – meaning continuing 
physical work of a significant nature.

This is a subjective test -- based on facts and 
circumstances!



Excusable Delays

 The Guidance provides examples of excusable 
disruptions under the Continuity Requirement, 
including:
• Delays due to severe weather 

conditions
• Delays due to natural disasters
• Delays due to labor stoppages
• Delays in obtaining permits or 

licenses from federal, state, 
local, or Indian tribal 
governments

• delays at the written request of 
a federal, state, local, or Indian 
tribal government regarding 
matters of public safety, 

security, or similar concerns
• Interconnection-related delays
• Delays in the manufacture of 

custom components
• Delays due to the inability to 

obtain specialized equipment 
of limited availability

• Delays due to the presence of 
endangered species

• Financing delays
• Delays due to supply 

shortages



Thankfully – a Safe Harbor

 If energy property is placed in service by the end of 
a calendar year that is no more than four years 
after the year during which construction began, the 
continuity requirement will be satisfied.
 For example, if construction begins in 2019, the continuity 

requirement will be satisfied if the energy property is placed in 
service by December 31, 2023.

 Construction will be deemed to have begun on the 
first date when either the Physical Work Test or 5% 
Safe Harbor is satisfied.



Dealing with the ITC Phasedown

 Developers are planning for the phasedown of the 
ITC and grandfathering of 2020-2023 projects at 
the current 30% ITC level.
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If You Have Site Control - Perform On-Site 
Work

• Construction of roads
• Pile driving
• Installation of racks 

On-site physical work is preferable to off-site work 



No Site Control – Perform Off-Site Work
• Either by the taxpayer or by relying on a third party 

through a binding written contract 
(the look-through rule)
• To be a binding written contract, it must:
 Be in writing

 Be executed prior to the start of manufacturing, construction or 
production

 Be enforceable under local law against the buyer

 Identify the item(s) purchased and the purchase price of such items

 Not limit damages to an amount that is less than 5% of the total 
contract price 



Equipment Procurement

• In the case of manufactured equipment, such equipment 
must not be in existing inventory or normally held in 
inventory by vendors

• Cannot contract for “off the shelf” components



Transferring Equipment and/or “Projects” 
After Construction Has Begun
 The Guidance provides flexibility

Action

Move ITC eligible equipment intended 
for Project A to Project B

Transfer of ITC eligible equipment to 
Affiliate

Sale of project which includes ITC 
eligible equipment to third party 

Sale of ITC eligible equipment to third 
party



Tax Equity Interpretation

Tax Equity 
“Interpretation”



Tax Equity Interpretation
IRS Rule Tax Equity “Interpretation”
As long as the work is of a significant 
nature, no minimum amount is required

• Must begin work on at least 10% of 
roads/pilings

• Must spend roughly 1% of ITC eligible 
costs

Inventory Rule:
Components manufactured under binding 
written contracts must not be held in 
inventory or regularly held in inventory

• Must be “custom” equipment with a 
strong preference that such 
components are customized for the 
particular site (site-specific design)

• Must be a transformer
Binding Written Contract:
Work performed by others must be 
pursuant to a binding written contract that 
is entered into prior to the manufacture, 
construction or production of any 
components

• The binding written contract cannot 
be modified at a later date (no 
material changes to contract 
executed)

Continuity Safe Harbor • Ok – but finish what you started in the 
ordinary course



Lender Considerations
Back-Leverage (Construction / Tax Equity Bridge)
 Relies heavily on Tax Equity Investor requirements & 

“Interpretations”
 Significant diligence on Chain of Title / history for:

– Safe Harbored Equipment

– Project Entities and other development assets

– Major Binding Written Contracts

 Heavy reliance on Cash Diversion Guarantee / Sponsor 
Indemnity
– Sponsor balance sheet

 Recapture Insurance v. sponsor balance sheet (guarantees)



Hypothetical Example #1

 Developer has 1 GW of projects with no site control and 
wants each project to qualify under the Physical Work Test.

 Recommendation:

• Developer should set up a wholly-owned procurement LLC to 
enter into binding written contracts to obtain custom 
designed transformers.

• Then, the Developer should plan to assign these 
transformers to project cos at a later date.



Hypothetical Example #2

 Developer began physical work of a significant nature on a 
project in 2019.  This work included road construction and 
pile driving.  After work begins, a hurricane destroys all the 
work that was completed.  Can the Developer still rely on 
this work?

 Answer: No

 Recommendation:

• The Developer should either start on-site work again in 2019, 
pair the project with 2019 equipment, or sell the project to 
another developer with 2019 equipment.



Hypothetical Example #3

 Developer decides to buy a project from a third party seller.  
The seller had completed minimal road work in 2015.  The 
Developer, as the buyer, wants to “re-start” clock to get full 
benefit of Continuity Safe Harbor and complete other 
physical work on the project.

 Recommendation:

• Don’t buy the 2015 work!
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Thank You
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