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Antitrust Overview – The Statutes
Section 1 of Sherman Act

– Prohibits agreements that unreasonably restrain trade

Section 2 of Sherman Act

– Prohibits monopolies, attempts to monopolize, and conspiracies to 
monopolize 

Section 7 of the Clayton Act 

– Prohibits mergers or acquisitions where “the effect of such acquisition 
may be substantially to lessen competition, or to tend to create a 
monopoly” 

Section 5 of the FTC Act

– Prohibits “unfair” methods of competition
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Antitrust Overview – Risks and Costs 
 Competition law in foreign jurisdictions can vary 

 Potential for criminal and civil liability

– For companies and their employees 

 Fines and treble damages

 Attorneys’ fees 

 Reputational harm 

 Time, burden, distraction, and expense 
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The Sherman Act – Section 1 
 Key concepts:

– Horizontal or vertical relationship
– Competitor or potential competitor

 Antitrust law treats certain conduct as “naked” 
restraints of trade that are per se or automatically 
unlawful

 Per se violations include agreements with 
competitors to: 
– Fix prices 
– Rig bids 
– Allocate products / services / territories

 Unsuccessful conspiracies can still be considered 
per se violations
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HOT TOPIC: “Naked” No-Poach 
and Wage-Fixing Agreements
 Rival employers are not permitted to agree to 

refrain from competing with one another for 
talent

– “No-poaching” agreements, where two companies agree 
not to hire one another’s employees, solely to avoid 
competing for talent, are per se illegal

– Similarly, “wage-fixing” agreements, where two 
companies agree on salaries/wages/benefits for 
employees, are a form of price-fixing and are per se 
illegal
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How It Started:
Antitrust in Labor Markets
 Early enforcement activity in the tech sector: 

– Started in 2011

– Civil enforcement only

– No fines or penalties, but with resolutions to abandon use of these “no-
poach” agreements 

 October 2016: DOJ and FTC release formal antitrust guidance 
for HR professionals.
– The guidance warns that naked agreements between companies to fix 

wages or benefits, not to hire, or not to solicit each other’s employees 
viewed as per se unlawful under the Sherman Act and subject to criminal 
prosecution
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How It’s Going:
Antitrust in Labor Markets
 Since then, DOJ has prosecuted criminal antitrust labor cases:

– Six criminal cases alleging wage fixing and no-poach conspiracies, 
including charges against owners and mid-level managers

– DOJ losses at first trials, but recently obtained guilty plea

 The DOJ, FTC, Department of Labor, and the National Labor 
Relations Board have formalized efforts to share information about 
potential unlawful activities

 While not legally binding, the Memorandums of Understanding 
create additional risks for companies who engage with these 
agencies:
– Possibility of additional investigations

– Expedited information and document sharing

– New mechanism for agencies to educate each other about labor and 
antitrust issues
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Key Takeaways:
Antitrust in Labor Markets
 DO NOT agree with other employers (your competitors for talent) on employee 

compensation or limits to hire or solicit each other’s employees

 DO NOT agree with competitors about the terms or conditions of employment

 DO have an antitrust compliance policy that addresses labor market collusion

 DO train compliance officers, HR personnel, and others involved in hiring and 
compensation to recognize improper agreements and information exchanges among 
competitors

 DO exercise caution when participating in wage and benefit surveys

 Non-solicitation and non-compete provisions in commercial agreements must be 
narrowly tailored — involve counsel early
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How It Started:
Enhanced Merger Review 

 July 2021 Executive Order adopts a “whole-of-government” 
effort to promote competition in the American economy

 It includes 72 initiatives by more than a dozen federal 
agencies, including several directed at FTC and DOJ merger 
review activities: 

1. Increasing scrutiny of mergers especially in the hospital, banking, and 
technology sectors

2. Revisiting the Horizontal and Vertical Merger Guidelines

3. Reaffirming the government’s authority to challenge consummated 
mergers
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How It’s Going:
Enhanced Merger Review
 Expanded scope of merger investigations by focusing on a 

broader range of the effects of the transaction (e.g., impact on 
labor markets, involvement of investment firms, non-compete 
provisions, ESG issues)

 Expansive use of prior-notice and prior-approval provisions in 
consent agreements even if transactions fall below reporting 
thresholds

– Aimed at “recidivists” who expect the agencies to remedy competitive 
concerns with negotiated consent agreements

 Reduced availability of informal interpretations 

 Suspension of early termination remains in place

 “Close At Your Own Risk” letters continue 
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How It’s Going:
Enhanced Merger Review
 Enhanced scrutiny of all manner of transactions, challenging transactions and 

accepting consents

 Rescind and rewrite in progress of what FTC views as the “overly permissive” 
Vertical Merger Guidelines

 Expect less emphasis on the consumer welfare standard 

 Skepticism of efficiencies and cost savings achieved through transactions, as 
those may present challenges to less efficient rivals even if consumers benefit 
with lower prices or new products

 Evaluate impact of a transaction on the parties’ “business ecosystems,” which 
include workers; consumers; customer choice; sellers; small and minority-
owned businesses; local, rural, and low-income communities; privacy; quality; 
entrepreneurship; and innovation

 Expect a change in the types of merger challenges
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Key Takeaways: Merger Review 
 Changes to process and scope will increase the time, breadth of 

issues, and expense associated with merger review

 Deal documents should consider risk sharing terms for a variety 
of potential events:

– Traditional HSR waiting period

– Receipt of pre-consummation warning letter

– Second Request and formal challenge 

– Potential post-closing challenge

 Consider range of break-up fee conditions and timing

 Evaluate efficiencies and synergies for the transaction through 
the prism likely to be applied by the agencies 
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How It Started: Procurement
Collusion Force (PCSF)
 Formed in 2019

 Brings together the DOJ Antitrust Division, State Attorneys General, 
FBI, Federal Trade Commission, and other agencies

 An effort to crack down on anticompetitive activities in public 
procurement, which the government views as particularly 
susceptible to collusive activity

 Goal of PCSF is to detect, investigate, prosecute, and deter antitrust 
crimes such as bid rigging and related fraudulent schemes in the 
grant, government procurement, and program funding areas

 DOJ was already devoting significant resources to public 
procurement crimes, so the Strike Force represents an intensified, 
all-hands approach to enforcement
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How It’s Going: Procurement 
Collusion Strike Force
Several recent investigations and prosecution of cases of government contract 

bid rigging (2022):

– Former contractor at food supply company conspired on bids to U.S. Bureau of Prisons

– Caltrans employee pled guilty to conspiring with two contractors to suppress bid competition in 
exchange for cash and gifts 

– Indictment against three contractors accused of rigging bids for U.S. Army promotional products 
(e.g., sharing bids to predesignate a winner, submitting bids on each other’s behalf, submitting 
fake bids from shell companies) 

– Indictment of contractors who submitted predetermined losing bids for concrete construction 
contracts with local governments in Minnesota 

– Foreign nationals indicted for rigging bids and fixing prices for repair and maintenance work at 
overseas U.S. military installations

– Indictment of military contractor for rigging bids to give false impression of competition on 
contracts

– Guilty verdict for rigging bids for aluminum structure projects for North Carolina Dep’t of 
Transportation 
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Key Takeaways: Procurement 
Collusion Strike Force

 Compliance is Key: 

– Ensure company has an up-to-date and robust compliance protocol to deter 
and detect unlawful conduct

– Engage in active monitoring and training of employees 

 All Levels of Government:

– PCSF is targeting collusion at every level of government: local, state, federal, 
and international 

– Whether you are contracting with a local school or the U.S. Army

– Infrastructure projects 

 It’s Not Just Antitrust:

– Bribery, fraud, and any additional illegal conduct that affects the procurement 
process
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DOJ Corporate Enforcement Priorities 
and Policies
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 DOJ leadership has pledged increased corporate and 
white-collar enforcement.

 Increased resources:

– More prosecutors for Criminal Fraud Section, National Security Division, 
Antitrust Division, and Environmental-Natural Resources Division

– Additional FBI agents co-located with prosecutors in DOJ task forces

– Increased resources for data analytics
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New DOJ Corporate Enforcement Policies

 Dep. AG Lisa Monaco Memo (Sept. 15, 2022):

– Priority is holding individuals accountable 

– Cooperation credit for corporation requires:

- Disclosure of all facts for all relevant individuals

- New focus on timely disclosure

– Evaluating Compliance Programs:

- Compensation structures

- Use of personal devices / message applications

- Focus on actual effectiveness of program
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New DOJ Corporate Enforcement Policies

 Dep. Attorney General Lisa Monaco Memo (Sept. 15, 2022):

– Evaluation of corporate history of misconduct

– Calls for formalizing voluntary self-disclosures across DOJ

 Takeaway: Harder call whether to voluntary disclose information to the 
government:

– Expect more scrutiny of disclosures

– Expect more scrutiny of past record

– Expect more scrutiny of compliance program in practice

– Increases need for credible, thorough internal investigation
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National Security as DOJ’s 
Enforcement Framework
 “Corporate crime increasingly implicates national security.” 

– Deputy A.G. Lisa Monaco (June 2022)

 Focus areas:

– Sanctions & Export Controls

– Cybersecurity 

– Trade Secret Theft / Economic Espionage

– Foreign Corrupt Practice Act and AML
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What Do Enforcement Priorities
Mean for You? 

11/11/202222
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Sanctions & Export Controls

 Deputy A.G. Lisa Monaco (June 2022)

– “We are pouring resources into sanctions enforcement.”

– Sanctions is “the new FCPA.” 

– “[F]or any business with an international supply chain — sanctions should 
be at the forefront of its approach to compliance.” 
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Sanctions & Export Controls
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Sanctions & Export Controls

 U.S. DOJ’s National Security Division (NSD):

– Criminal enforcement of International Emergency Economic Powers Act 
(IEEPA), 50 U.S.C. 1705(c), and other laws

– Voluntary self-disclosure program: Presumption of NPA 
and no fine for self-reporting of violations

 Partner agencies:

– Treasury’s Office of Foreign Assets Control (OFAC)

– Civil enforcement of U.S. sanctions laws

– Commerce’s Bureau of Industry & Security (BIS)

– Civil enforcement of export control laws
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Cyberattacks and Information Security 

 Ransomware attacks reflect blurring between crime and 
state-sponsored attacks

 DOJ (including FBI, together with DHS) invites companies 
to report intrusions as partners and victims

 But also expect increased mandatory reporting requirements:

– Cyber incident reporting for Critical Infrastructure Act of 2022

– SEC rulemaking 
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Cyberattacks and Information Security 

 DOJ Cyber-Fraud Task Force:

 Risk areas:

– DoD Contracts: 

– Requirement to complete NIST SP 800-171 assessment

– CMMC 2.0 rulemaking

– IT and OT contractors to the government

– Healthcare providers/suppliers who submit claims to Medicare/Medicaid

 Q: How do your Info Security and Data Privacy teams interface 
with Compliance and Legal? 
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Cyberattacks and Information Security 
 AeroJet Rocketdyne Holdings, Inc.

– Contractor who supplied propulsion and power systems to DoD

– Compliance with the DFARS cybersecurity provision was expressly required 
by contract 

– AeroJet disclosed on multiple occasions to DoD that it was not compliant but 
did not disclose the extent of non-compliance

– $9M settlement under False Claims Act (July 2022)
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Trade Secret Theft / 
Economic Espionage 

 2018: DOJ’s “China Initiative”

 2022: “Strategy for Countering Nation-State Threats,” 
especially China, Russia, Iran, and North Korea 

 Continued warnings by National Security leaders:

– PRC is “set on stealing your technology — whatever it is that makes 
your industry tick — and using it to undercut your business and 
dominate your market.” FBI Dir. Wray (June 2022)

– Methods include cyber attacks and conventional espionage — insiders 
and outsiders
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Foreign Corrupt Practices Act

 DOJ states FCPA enforcement remains a high priority

 DOJ and SEC entered into five corporate FCPA resolutions in 
first half of 2022, behind pace of prior years

 Apr. 2022: Stericycle Inc., an international waste management 
company headquartered in Lake Forest, Illinois, entered into 
DPA and paid $84 million related to bribery of officials in Brazil, 
Mexico, and Argentina

 Mar. 2022: Charges against VP of a coal company for paying 
bribes to Egyptian intermediary who bribed officials to obtain 
coal contracts
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Key Takeaways
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 Enhance your risk assessments to identify what aspects of your 
business need most attention: 

– Supply chain? 

– Sales force? 

– Information security? Protecting your “crown jewels”? 

– HR/employment practices? 

 Train and raise awareness among your senior leaders and business 
colleagues. Improve their risk radars so that problems are caught 
early.

 Ensure internal investigations are robust and credible.

 Coordinate these efforts with your crisis management plans. 
Understand need to mitigate reputational harm.
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