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 The SEC released comprehensive proposed rules mandating climate-related risk 
disclosures for public companies (the “Proposed Rules”).

 If enacted, there will be new climate-related risk disclosures required in public 
company annual reports. Some notable disclosures include: 

– Oversight and governance of climate-related risks by board and management;

– How any climate-related risks identified by company have had/are likely to have a 
material impact on the business and consolidated financial statements, which may 
manifest over the short, medium or long term;

– How any climate-related risks have affected/are likely to affect company’s strategy, 
business model and outlook; and

– Company’s processes for identifying, assessing and managing climate-related risks and 
whether the processes are integrated into company’s risk management system.
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 Seven GHGs, aggregated and disaggregated 

 Scopes

 Scope 1: Direct greenhouse gas emissions that occur from sources owned or controlled by the 
company.

 Scope 2: Emissions primarily resulting from the generation of electricity purchased and 
consumed by the company.

 Scope 3: Indirect emissions that are a consequence of the company’s activities, but are 
generated from sources that are neither owned nor controlled by the company, such as 
suppliers, vendors, and customers.

 Scope 3 emissions need only be disclosed if material or if the company has set a 
greenhouse gas emissions reduction target which includes such emissions.
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Liability for Non-Compliance

 Companies must file, rather than furnish, climate-related disclosures. 

– Disclosures are subject to potential liability.

– Scope 3 emissions disclosures would enjoy a safe harbor from certain forms of liability.

 A Scope 3 emissions disclosure will not be a fraudulent statement unless it is shown that it was 
made or reaffirmed without a reasonable basis or was disclosed other than in good faith.

 Existing safe harbor for forward-looking statements would be available for 
forward-looking climate-related disclosures. 
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 Mandated financial statement metrics and related disclosures must be provided 
in a note to audited financial statements.

 If the absolute value of negative and positive impacts for climate-related events 
and transition activities exceeds 1 percent of a related line item, companies 
must separately disclose all such impacts.

 Companies would be required to include an attestation report from an 
independent services provider covering Scope 1 and 2 emissions disclosures. 

 Recommendations:

– Conducting scenario analysis.

– Develop transition plans.

– Analyze and verify any publicly set climate-related targets or goals.
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“Anti” ESG State Laws
 Boycott Approach

– Texas: Bans municipalities from doing business with banks that have ESG policies against 
fossil fuels and firearms. 

 Passed June, 2022

– Oklahoma: State governmental entities must rid itself of at least 50% of the assets of  
financial institutions that boycott the fossil fuel industry within 180 days of the financial 
company’s receiving notice and 100 percent of the assets within 360 days.

 Passed May, 2022

 “Social Investment” approach
– North Dakota: Limits investment in "social investment," or "the consideration of socially 

responsible criteria…for the purpose of obtaining an effect other than a maximized return to 
the state.”

 Passed March, 2021
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Other Anti-ESG Movements

 Letter from five Senators to 50 law firms cites to ESG “anti competition” 
concerns

 Absence of corporate leaders from COP27

 “Anti-ESG” funds

November 11, 20227
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Greenwashing

 With regulators, investors and proxy advisors focused on ESG issues, 
“greenwashing” is top of mind and must be avoided.

 What is greenwashing?
– The act of misleading consumers regarding the environmental practices of a company or 

the environmental benefits of a product or service.

– Generally refers to environmental issues.

 Who does it?
– Companies

– Organizations

– People
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Greenwashing (cont.)

 Where is it found?
– Advertisements, packaging, products, websites, emails, speeches, and videos.

– Kids toys, baby products, cosmetics, and cleaning products.

 Impact of greenwashing:
– Redirects well-intentioned purchase power

– Confuses and misleads the consumer

– Makes consumers skeptical of all “green” products

– Genuinely sustainable companies suffer
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Greenwashing: Potential Exposure

 Shareholder and Derivative Claims
– More than a dozen suits filed alleging failure to follow through with diversity commitments 

made in proxy statements

 Government and Regulatory Enforcement
– SEC v. BNY Mellon (May 23, 2022, $1.5 million)

– SEC v Chatfield PCS Ltd (Mar. 30, 2022, $5.1 million)

 Consumer Protection Claims
– Ehlers v. Ben & Jerry’s Homemade, Inc. (D. Vt. 2020) (“happy cows” and “caring dairy” 

misleading)

– Earth Island Institute v. Coca-Cola (D.D.C. 2021) (statements regarding recycling one 
bottle for every one sold, along with other sustainability claims were false and deceptive)
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ESG Best Practices
 Verify the accuracy of ESG statements.

 Perform and oversee audits of ESG disclosures is necessary.

 Build the right frameworks, policies, procedures, controls, and evidence needed to identify 
compliance concerns.

 Manage enforcement threats on the reputation, financial health, and operation performance of 
a company.

 Be aware of enforcement risks that stem from voluntarily principles like human rights and the 
environment as well as from traditional areas, like anti-bribery and corruption, competition, 
and taxation.

 Communicate with regulators as needed to minimize conflict, inconsistency, or disarray.

 Prioritize the time and resources needed to support ESG goals and regularize internal 
engagement of ESG goals.

 Proactively engage with C-Suite/Board on ESG goals.

 Communicate strategic importance of ESG goals with legal team.
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