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Foley & Lardner LLP

Who is the Client?

 MRPC 1.13: Organization as Client

 “A lawyer employed or retained by an organization represents the 

organization acting through its duly authorized constituents.”

 “A lawyer representing an organization may also represent any of its 

directors, officers, employees … subject to the provisions of Rule 1.7.”

 A corporation can act only through its agents (e.g., employees, officers, or 

directors). The in-house lawyer does not deal with the client per se, but 

with agents of the client. 

 A lawyer for a corporation owes ethical and professional obligations to the 

client, not the client’s constituents.
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The Medical “Excuse”

 MRPC 4.1: “In the course of representing a client a lawyer shall not 

knowingly … make a false statement of material fact or law to a third 

person….”

 MRPC 8.4: It is misconduct for a lawyer to “violate or attempt to violate 

the [MRPC], knowingly assist or induce another to do so, or do so through 

the acts of another….”

 MRPC 3.4: “A lawyer shall not … unlawfully obstruct another party’s 

access to evidence … [or counsel or assist another person to do any such 

act….”
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David Boies Questions Elizabeth Holmes
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MRPC 1.5
Fees

 (a) Fees must be reasonable

 (b) The scope of representation and basis or rate of the fee must be communicated to the 

client, preferably in writing and before or within a reasonable amount of time after 

commencing the representation

 (c)-(d) Contingent fee arrangements are generally allowed

 (e) Division of a fee between lawyers who are not in the same firm is allowed under 

certain circumstances
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ABA Formal Opinion 00-418 
Acquiring Ownership in a Client in Connection with 
Performing Legal Services 

 “The Model Rules of Professional Conduct do not prohibit a lawyer from acquiring an 

ownership interest in a client, either in lieu of a cash fee for providing legal services or as 

an investment opportunity in connection with such services, as long as the lawyer 

complies with Rule 1.8(a) governing business transactions with clients, and, when 

applicable, with Rule 1.5(a) requiring that a fee for legal services be reasonable.”  

 “In providing legal services to the client's business while owning its stock, the lawyer must 

take care to avoid conflicts between the client's interests and the lawyer’s personal 

economic interests as an owner, as required by Rule 1.7(b), and must exercise 

independent professional judgment in advising the client concerning legal matters as 

required by Rule 2.1.”
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Foley & Lardner LLP

MRPC 1.8
Conflict of Interests: Current Clients: Specific Rules 

 (a) A lawyer shall not enter into a business transaction with a client or knowingly acquire 

an ownership, possessory, security, or other pecuniary interest adverse to a client unless:

– (1) the transaction and terms on which the lawyer acquires the interest are fair and 

reasonable to the client and are fully disclosed and transmitted in writing in a manner 

that can be reasonably understood by the client;

– (2) the client is advised in writing of the desirability of seeking and is given a 

reasonable opportunity to seek the advice of independent legal counsel on the 

transaction; and

– (3) the client gives informed consent, in a writing signed by the client, to the essential 

terms of the transaction and the lawyer's role in the transaction, including whether the 

lawyer is representing the client in the transaction.
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MRPC 1.7
Conflict of Interests:  Current Clients 

 (a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation 

involves a concurrent conflict of interest. A concurrent conflict of interest exists if … there is a 

significant risk that the representation of one or more clients will be materially limited … by a 

personal interest of the lawyer.”  

 (b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer 

may represent a client if:

– (1) the lawyer reasonably believes that the lawyer will be able to provide competent and 

diligent representation to each affected client;

– (2) the representation is not prohibited by law;

– (3) the representation does not involve the assertion of a claim by one client against another 

client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

– (4) each affected client gives informed consent, confirmed in writing.
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MRPC 2.1
Advisor:  Counselor 

“In representing a client, a lawyer shall exercise independent professional 

judgment and render candid advice. In rendering advice, a lawyer may refer 

not only to law but to other considerations such as moral, economic, social 

and political factors, that may be relevant to the client’s situation.”
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“We Wanna Sue Everyone”
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The Bounds of Zealous Advocacy

 WI SCR 20, preamble

– “As a representative of clients, a lawyer performs various functions. As an advisor, a lawyer 

provides a client with an informed understanding of the client’s legal rights and obligations and 

explains their practical implications. As an advocate, a lawyer zealously asserts the client’s 

position under the rules of the adversary system.”

– “In the nature of law practice, … conflicting responsibilities are encountered. Virtually all ethical 

problems arise from a conflict between a lawyer’s responsibilities to a client, to the legal system, 

and to the lawyer’s own interest in remaining an ethical person while earning a satisfactory living.”

– A lawyer has an “obligation zealously to protect and pursue a client’s legitimate interests, within 

the bounds of the law, while maintaining a professional, courteous and civil attitude toward 

all persons involved in the legal system.”
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Counsel for Theranos Meets with Reporters from 
the Wall Street Journal 
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 [insert video from The Dropout – Hulu S1E7 - ~33:49-35:40]
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MRPC 1.2
Scope of Representation and Allocation of Authority 
Between Client and Lawyer

 (d) A lawyer shall not counsel a client to engage, or assist a client, in 

conduct that the lawyer knows is criminal or fraudulent, but a lawyer may 

discuss the legal consequences of any proposed course of conduct with a 

client and may counsel or assist a client to make a good faith effort to 

determine the validity, scope, meaning or application of the law.
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ABA Formal Opinion 491 
Obligations Under Rule 1.2(d) to Avoid Counseling or 
Assisting in a Crime or Fraud in Non-Litigation Settings 

 “Model Rule 1.2(d) prohibits a lawyer from advising or assisting a client in 

conduct the lawyer ‘knows’ is criminal or fraudulent.  That knowledge may 

be inferred from the circumstances, including a lawyer’s willful blindness to 

or conscious avoidance of facts.” 

 “Even if information learned in the course of a preliminary interview or 

during a representation is insufficient to establish ‘knowledge’ under Rule 

1.2(d), other rules may require the lawyer to inquire further in order to help 

the client avoid crime or fraud, to avoid professional misconduct, and to 

advance the client’s legitimate interests.”  
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MRPC 8.4
Misconduct – Maintaining the Integrity of the Profession

 “It is professional misconduct for a lawyer to: 

…

– (c) engage in conduct involving dishonesty, fraud, deceit, or 

misrepresentation”
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