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Overview
 U.S. Enforcement Trends

– Growing Liability Risks

 Key Anti-Bribery Laws

– Foreign Corrupt Practices Act

– United Kingdom Bribery Act

– Other Anti-Bribery Laws

 Common Compliance Challenges

– Business Courtesies & Promotional Expenses

– Charitable Contributions & Facilitation Payments

 Managing Third Party Risks

– Vicarious Liability

– Identifying Red Flags



U.S. Enforcement Trends



Enforcement Trends
 FCPA enforcement is “second only to fighting terrorism”(2010)

– At least 75 companies are currently targets of pending DOJ investigations, and observers suspect 
that federal regulators are targeting 77 more 

 Healthcare is a priority enforcement area

– Between 2002 and 2015, the DOJ and SEC targeted at 19 healthcare companies for alleged FCPA 
violations, with particular focus on the pharmaceutical and medical device sectors

 Growing focus on smaller entities

– The SEC characterized its 2014 settlement with Smith & Wesson as “a wake-up call for small and 
medium-sized business that want to enter high-risk markets and expand their international sales”

 Greater emphasis on corporate officers and directors

– The DOJ’s “Yates Memorandum” encourages federal prosecutors to place greater emphasis on 
individual wrongdoing in corporate enforcement actions

– Enforcement agencies can target corporate officers and directors who are “willfully blind” to illegal 
conduct, even if they do not participate in it



Enforcement Trends
 Penalties are on the rise in all sectors and market segments

– Companies need to adopt risk-based approaches tailored to their unique circumstances.

 Growing DOJ and SEC emphasis on “effective” compliance strategies

– Focus on accountability and outcomes, not just policies and procedures.
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Key Anti-Bribery Laws



Foreign Corrupt Practices Act
 The FCPA specifically prohibits:

– Offering, promising, or giving anything of value

– To a foreign government official

– With the intent to influence an official decision

– Or to secure an improper business advantage

 Improper payments must generally have a “Business Purpose”

– Includes offers, promises, and payments to foreign government officials that are related to renewing 
contracts, performing contract, or retaining existing business 

– Notable examples from the healthcare sector include:

• Influencing government procurement processes

• Winning contracts or access to non-public bid tenders

• Influencing government litigation or enforcement actions

• Obtaining licenses, authorizations, or exceptions to regulations

• Evading taxes, tariffs, or import requirements



Foreign Corrupt Practices Act
 “Anything of Value” is construed broadly

– Cash, cash equivalents, gifts, meals, and services

– Golf outings and other entertainment 

– Paying travel expenses or other personal expenses

– Making charitable donations or providing jobs for relatives

– Gifts or payments of any size can violate the FCPA if the other elements are met

 “Foreign Official” is also construed broadly

– Any officer or employee of a foreign government agency

– Any foreign political party official or candidate for public office  

– Any employees of State-Owned Enterprises (“SOEs”)

– Any employee of State-controlled hospitals, clinics, or universities

– The FCPA makes no distinction between an official’s title, role, or rank



Foreign Corrupt Practices Act
 In addition to prohibiting bribery, the FCPA also requires publicly-traded 

companies to:

– Maintain books and records that accurately and completely reflect transactions and the disposition 
of assets in reasonable detail

– Establish and maintain effective internal accounting controls designed to monitor and prevent 
potential bribery and corruption

 These requirements apply to foreign-incorporated affiliates, including 
subsidiaries and joint ventures

– Publicly-traded healthcare companies should use Generally Accepted Accounting Principles 
(“GAAP”) for these internal controls, even if foreign accounting standards apply

– Failure to maintain adequate controls can violate the FCPA’s books and records provisions, even if 
no bribes actually occur

– Foreign partners may be reluctant to apply U.S. law or adopt GAAP standards, especially if this 
recordkeeping is viewed as burdensome or complicated



United Kingdom Bribery Act
 The United Kingdom Bribery Act (“UKBA”) is broader than the FCPA

– Prohibits all forms of Official Bribery, including improper payments to foreign government officials 
and British Government officials

– Also prohibits all forms of Commercial Bribery, including proper payments and inducements made to 
private sector parties

 Healthcare companies can become subject to the UKBA whenever they 
have a link to the United Kingdom

– Includes any subsidiaries, joint ventures, employees, or agents located in the United Kingdom, as 
well as any transactions, payments, or other activities that implicate the United Kingdom

– The Downside:  Bribes and other corrupt conduct that implicates British parties could violate both 
the FCPA and the UKBA, leading to greater liability exposure

– The Upside:  Although the UKBA is broader, the British Government tends to be less aggressive 
than its counterparts at the DOJ and SEC



Other Anti-Bribery Laws
 Other countries have adopted similar anti-bribery laws:

– Clean Companies Act (Brazil)

– Corruption of Foreign Government Officials Act (Canada)

– Anti-Unfair Competition Act (China)

– National Anticorruption System (Mexico)

 Other national laws may also apply

– Local laws will almost always prohibit official corruption, even if local customs and business 
practices indicate otherwise

 Take a Global Approach

– Complying with the FCPA and UKBA will address much of the same conduct that local anti-
corruption laws cover 

– Adopting a globally harmonized approach to anti-bribery and corruption will reduce confusion while 
making your compliance program easier to manage



Common Compliance Challenges



Business Courtesies
 Business Courtesies may be viewed as improper inducements 

– Includes gifts, meals, entertainment, or travel that Healthcare companies provides to Government 
Officials, prospective clients, and others

– “Government Officials” may also include physicians in government health services, professors at 
public universities, and employees of other similar state-controlled institutions

 Companies can provide some Business Courtesies as long as they meet 
certain standards:

– The business courtesies are reasonable in value

– The business courtesies are offered in good faith 

– The business courtesies are directly related to a legitimate business purpose

– The business courtesies are never offered, promised, or provided with corrupt intent or with the 
expectation of a quid pro quo



Business Courtesies
 Business Courtesy best practices

– Companies should not provide excessive or outlandish business courtesies, or provide such 
courtsides too frequently

– Business courtesies should be transparent, such that the recipient does not need to hid the fact that 
they received them

– Gifts should usually have the company logo or some similar identifying feature that makes them 
difficult to re-sell or re-use in the marketplace

– All business courtesies should be accurately recorded in the company’s books and records with a 
description of the cost, date, recipient, and business purpose

– Never provide cash gifts, gift cards, stored value cards, or other fungible cash equivalents  

– Monitor use (and potential abuse) of customer incentive programs



Promotional Expenses
 “Promotional Expenses” are payments related to the legal promotion of a 

company’s business

– This includes the expenses that companies incur when inviting a foreign government official or 
employee of an SOE to attend a conference or participate in a promotional event

 Promotional Expenses best practices:

– Avoid reimbursements.  Promotional expenses should be paid directly to the service provider (e.g., 
the hotel, airline, or conference center) rather than the government official

– Promotional expenses should be paid in a transparent manner, such that the recipient does not 
need to hide the payments made on their behalf

– Promotional expenses should be reasonable and directly related to the company’s legitimate 
promotional efforts

– All promotional expenses should be accurately recorded in the company’s books and records with a 
description of the cost, date, recipient, and business purpose



Charitable Contributions
 Charitable contributions can violate the FCPA and other anti-bribery laws if 

they are offered, promised, or provided as a quid pro quo

– Include contributions requested by foreign government officials or employees of SOEs in exchange 
for securing approvals, business, or contracts

– Also includes any contributions – including the provision of services – that companies offer or make 
with corrupt intent or the expectation of an improper reward

 Charitable contribution best practices:

– Conduct reasonable due diligence on the charity (including medical and humanitarian charities), 
especially when foreign government officials are affiliated with the organization

– Confirm that each contribution was used for a legitimate charitable purpose

– Publicly disclose the charitable contribution to ensure transparency

– Accurately record all charitable contributions in the company’s books and records with a description 
of the cost, date, recipient, and charitable purpose



Facilitation Payments
 Facilitation Payments are payments made to government officials to 

expedite or facilitate routine administrative action

– Obtaining approval for visa or work permits

– Securing licenses or other authorizations to conduct business

– Connecting to public utilities (electricity, telephone, gas, etc.)

 Facilitation Payments are difficult to distinguish from bribes

– We typically recommend that our clients prohibit such payments unless there is an imminent threat
to the health and safety of their employees

– Employees making facilitation payments should always ask foreign government officials for written 
documentation showing all required government fees

– All facilitation payments should be accurately recorded in the company’s books and records with a 
description of the cost, date, recipient, and purpose



Managing Third Party Risks



Vicarious Liability
 Companies can become liable for improper payments made by third-party 

agents or intermediaries

– Many FCPA investigations and enforcement actions implicate these third party risks

– U.S. enforcement agencies do not need to prove that third parties were acting on a company’s 
behalf.  Corrupt action that benefits the company can be sufficient.

– Companies deemed to be “willfully blind” to third party conduct can be held liable even if they did not 
have actual knowledge of the illegal acts

 Third Party best practices:

– Conduct risk-based due diligence on foreign agents, consultants, and other intermediaries, 
especially in China and other high-risk countries

– Memorialize third-party relationships in contacts with clear terms and conditions prohibiting Official 
Bribery and Commercial Bribery

– Ensure that all commissions and other payments to third parties are customary, reasonable, 
transparent, and traceable

– Obtain and exercise audit rights to ensure that third parties are not making improper payments



Identifying Red Flags
 Foreign Country Risks:

– Third parties operate in countries that are known for corruption or have high Corruption Perception 
Index (“CPI”) scores

– Third parties operate in sectors where bribery and corruption are commonplace (e.g., construction, 
defense, energy, etc.)

– Third parties are reluctance to provide accurate information about the name, nature, or location of 
their business

– Third parties lack the skill, experience, or connections necessary to conduct business in the foreign 
country where they will be operating

– Third parties are reluctant – or unable – to develop specific business plans or market strategies in 
the foreign countries where they will be operating



Identifying Red Flags
 Foreign Government Risks:

– Third Parties have a history of providing bribes, kickbacks, or other illegal inducements to 
Government Officials and other parties

– Third Parties possess business, family, or other connections with Government Officials, political 
candidates, or political parties

– Third Parties fail to provide accurate information about their ties to Government Officials, political 
candidates, or political parties

– Third Parties conduct business with SOEs or other government-controlled entities (e.g., hospitals, 
clinics, universities, public utilities, etc.)

– Third Parties attempt to conceal their dealings with government entities and/or SOEs from their 
business partners



Identifying Red Flags
 Foreign Party Risks:

– Third Parties issue invoices or seek commissions that are above the normal rates for the types of 
services that they provide

– Third Parties give vague, false, misleading, or substantially incorrect information in any commercial 
or financial transaction

– Third Parties make or receive payments via checks, money orders, and other means with no clear 
connection to their business  

– Third Parties refuse to comply with the Healthcare company’s compliance policies or to certify to 
their compliance with the FCPA and other anti-corruption laws

– Third Parties refuse to allow Healthcare companies to inspect books and records related to their 
business



ATTORNEY ADVERTISEMENT. The contents of this document, current at the date of 
publication, are for reference purposes only and do not constitute legal advice. Where 
previous cases are included, prior results do not guarantee a similar outcome. Images of 
people may not be Foley personnel.
© 2017 Foley & Lardner LLP 

Questions?
Christopher Swift & Rohan Virginkar

Foley & Lardner, LLP

Washington Harbour

3000 K St., NW Suite 600

Washington, DC 20007-5109

cswift@foley.com | rvirginkar@foley.com


	Slide Number 1
	Anti-Bribery & Corruption: �Executing Effective Risk �Management Strategies
	Overview
	U.S. Enforcement Trends
	Enforcement Trends
	Enforcement Trends
	Key Anti-Bribery Laws
	Foreign Corrupt Practices Act
	Foreign Corrupt Practices Act
	Foreign Corrupt Practices Act
	United Kingdom Bribery Act
	Other Anti-Bribery Laws
	Common Compliance Challenges
	Business Courtesies
	Business Courtesies
	Promotional Expenses
	Charitable Contributions
	Facilitation Payments
	Managing Third Party Risks
	Vicarious Liability
	Identifying Red Flags
	Identifying Red Flags
	Identifying Red Flags
	Questions?

