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Enforcement Trends 

 There was a significant fall-off in enforcement 
activity against public companies in 2017. 

 That trend continues in 2018. 

– The SEC filed 15 new enforcement actions against public 
companies in the first half of FY2018, representing a 67% 
decline for the same period in 2017. 

– This is well below the median of 26 actions per half year 
during the period FY2010 through FY2017. 

– These statistics do not include actions against private 
companies (e.g., Theranos). 
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SEC Enforcement Priorities 
 Chairman Clayton’s vision for the SEC has begun to take 

shape over the first half of 2018. 

– Focus on “main-street investors” and clear-cut cases of fraud. 

– The SEC has brought fewer and fewer highly complex or technical 
accounting- and auditing-enforcement actions. 

 Focus on retail investor fraud 

– Boiler room microcap ‘pump and dump’ schemes 

– Ponzi schemes 

– Sales of unsuitable complex products 

– Inadequate investment fund fee disclosure  

– Insider trading, including executive stock buybacks 

– Regulatory focus on dual-class ownership structures 

 Potential limits (e.g., sunset provisions) for dual-class ownership 
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SEC Enforcement Priorities 

 Accounting-fraud priorities remain similar to prior 
years, even though the number of enforcement 
actions has decreased. 

 The SEC is focused on the following: 

– Improper Professional Conduct 

– Improper Revenue Recognition 

– Internal-Controls Violations 

– Overstatement of Assets 

– Failure To Comply with Generally Accepted Accounting 
Principles (“GAAP”) or Public Company Accounting 
Oversight Board (“PCAOB”) Standards 
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SEC Enforcement Priorities 
 The most common allegations in the 15 FY2018 enforcement actions 

against public companies concerned Issuer Reporting Disclosure (27% 
of cases) and Advisor/Investment Company (also 27%). 

 13 of the 15 enforcement actions were resolved on the day they were 
initiated, and a majority of public companies (56%) cooperated with the 
SEC, which is in line with (though slightly above) historical trends.  

 Monetary settlements have decreased substantially.  

– The average settlement ($4.3 million) is well below recent trends. 

 The majority (67%) of public-company enforcement actions did not have 
an associated individual defendant, even though the SEC has publicly 
highlighted its focus on individual defendants. 

 The finance, insurance, and real-estate industries accounted for almost 
70% of new public-company enforcement actions in FY2018. 

 

4 



TITLE & CONTENT 

SEC Enforcement Priorities 

 Last year the SEC created a new “Cyber Unit.” It 
now includes 30 staff members across offices. 

 The unit focuses on cyber-related misconduct: 

– Market manipulation involving the use of social media 

– Hacking to obtain material nonpublic information 

– Intrusion into retail brokerage accounts 

– Other cyber-related threats to trading platforms 
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SEC Enforcement Priorities 

 The agency continues to use more sophisticated 
tools and technology to uncover financial fraud. 

 E.g., the Corporate Issuer Risk Assessment Tool 
allows the Staff to compare an issuer to itself (using 
period-over-period disclosures) and its peers. 

 SEC makes side-by-side comparisons of financial 
statements, footnotes, and other information. 
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FCPA, Fraud and Similar Matters 

 Role of audit committee 

 Role of auditors 
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Culture 

 What Roles Does the Audit Committee Play in a 
Company’s Culture? 

 Communicating values throughout the organization 
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Executive Sessions 

 With whom should the audit committee meet? 

 How often should those meetings occur? 
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Non-GAAP Financial Measures  

 On May 17, 2016 the SEC issued Compliance and 
Disclosure Interpretations regarding the use of non-
GAAP financial measures. 

 The CD&I’s focus on SEC Regulation G and Item 
10(e) of Regulation S-K. 

 The SEC expressed concern regarding a perceived 
over-emphasis on non-GAAP financial information, 
with particular focus on “equal or greater 
prominence” requirements. 
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Non-GAAP Financial Measures  
 Item 10(e)(1)(i)(A) of Regulation S-K requires that when an issuer presents a non-GAAP measure, it must present the 

most directly comparable GAAP measure with equal or greater prominence.  

 The CD&I’s make it clear that the following disclosures of non-GAAP measures are more prominent and therefore 
noncompliant: 

– omitting comparable GAAP measures from an earnings release headline or caption that includes non-GAAP measures; 

– a non-GAAP measure that precedes the most directly comparable GAAP measure (including in an earnings release headline or 
caption); 

– presenting a non-GAAP measure using a style of presentation (e.g., bold, larger font) that emphasizes the non-GAAP measure 
over the comparable GAAP measure; 

– describing a non-GAAP measure as, for example, “record performance” or “exceptional” without at least an equally prominent 
descriptive characterization of the comparable GAAP measure; 

– presenting a full income statement of non-GAAP measures or presenting a full non-GAAP income statement when reconciling 
non-GAAP measures to the most directly comparable GAAP measures; 

– providing tabular disclosure of non-GAAP financial measures without preceding it with an equally prominent tabular disclosure 
of the comparable GAAP measures or including the comparable GAAP measures in the same table; 

– excluding a quantitative reconciliation with respect to a forward-looking non-GAAP measure in reliance on the “unreasonable 
efforts” exception in Item 10(e)(1)(i)(B) without disclosing that fact and identifying the information that is unavailable and its 
probable significance in a location of equal or greater prominence; and 

– providing discussion and analysis of a non-GAAP measure without a similar discussion and analysis of the comparable GAAP 
measure in a location with equal or greater prominence.  
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Non-GAAP Financial Measures: Be 

Careful with Liquidity Measures . 
 Non-GAAP liquidity measures that measure cash generated must 

not be presented on a per-share basis in documents filed or 
furnished with the SEC, consistent with Accounting Series 
Release No. 142. 

– Prohibition depends on whether the non-GAAP measure can 
be used as a liquidity measure, even if management presents it 
solely as a performance measure. 

– Staff focuses on the substance of the non-GAAP measure and 
not management’s characterization of the measure.  

 The three major categories of the statement of cash flows should 
be presented when a non-GAAP liquidity measure is presented.  

 Free cash flow is a liquidity measure that must not be presented 
on a per-share basis. 
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Non-GAAP Financial Measures: Tax 

Impacts Required, Too 
 Tax effects: A registrant should provide income tax effects on its 

non-GAAP measures. 

– If a measure is a liquidity measure that includes income taxes, 
it might be acceptable to adjust GAAP taxes to show taxes paid 
in cash. 

– If a measure is a performance measure, the registrant should 
include current and deferred income-tax expense 
commensurate with the non-GAAP measure of profitability. 

– In addition, adjustments to arrive at a non-GAAP measure 
should not be presented “net of tax.” 

– Rather, income taxes should be shown as a separate 
adjustment and clearly explained.  
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Why Are Non-GAAP Measures 

Important? 
 Can convey a clearer picture of a company’s operating performance, financial position, 

liquidity position and future free cash-flow expectations than GAAP when done properly. 

– Can reduce noise (e.g., non-recurring, non-cash items) that can obscure core business 
trends. 

 Can enhance comparability across companies in an industry, especially if their application 
of GAAP is not consistent across their industry and/or peer group. 

 Can provide transparency into non-GAAP debt covenant compliance. 

 Many investors and analysts want non-GAAP measures – allow for better model building.  

 Certain sectors (e.g., REITs) have special situations and GAAP can actually cloud 
understanding of some performance indicators. 

 The media tends to only read headlines and thus often doesn’t acquire a full 
understanding of the core results in a rush to “get the news out.” 

 Sell-side analysts and investors are increasingly stretched; given the ongoing 
transformation of Wall Street, they need assistance with better understanding a company’s 
core performance. 
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Why Are Non-GAAP Measures 

Important? 
 Reality: there is a significant divergence between GAAP and 

Non-GAAP results. 

 Historically, some companies have highlighted non-GAAP 
measures and not disclosed GAAP measures in an effort to 
“make” the number (i.e., hit expectations). 

 Can be an incentive to exclude “bad” things and not “good” 
things, especially when they impact performance-based 
compensation.  

 If they are too aggressive and/or inconsistent, both the 
company and the management team can lose credibility.  

– In some cases, it provides ammunition for short sellers or 
a path for activists.  
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Non-GAAP Financial Measures: Comment 

Letters  
 Comment letters decreasing overall 

 Percentage of letters spiked in 2016 and 2017 to 
over 23% from ≤ 10% 

 Percentage back to 17.7% in first six months of 
2018 

–Companies self-correcting 

–Less SEC emphasis? 

 

Source:  Audit Analytics 
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Non-GAAP Financial Measures: 

Conclusion & Practical Advice 
 Key questions to ask when you make these choices and during 

each annual review of your disclosure policies: 

– What is the intent of using the measure and what are you 
trying to communicate? 

– Does it truly provide investors with a better understanding for 
your investment thesis? 

– Do you use the measure consistently? 

– Do you use the measure internally (e.g., for incentive 
compensation)? 

– How does the company’s non-GAAP measure differ from 
approaches taken by other companies? 
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Data Analytics in Audit 

 Move from sample-based testing to review of entire populate 

 Mainly general ledger currently but sub-ledgers later 

 Benefits 

– Understanding business 

– Identify key risks 

– Increase coverage 

 Issues 

– Data capture-security concerns 

– Data capture-auditor and client competency 

– “Black box” aspect 

– Auditing standards behind 
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Blockchain 
Summary: 

 An integration approach (ledger) where financial activities – registered 
as linked "blocks" – are recorded as a chronological "chain."  

 Every party can see common information, common status and all 
changes without the need for a central authority.  

 No single party can tamper with the records and as such forces 
transparency, consistency and trust across all participants. 

 Important change for companies: 

– A company’s financial records are not all held internally. 

 Technologies / skills needed to make it work: 

– Settling on a particular standard  

– Process consistency 
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The Latest from the PCAOB 

 CAMs (critical audit matters) 

 Inspections 

 Communications 

 Effect of emerging technologies 

 Improved interaction and availability 
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Best Practices 

 Relationships between audit committee/auditors 
and CFO/management 

 Use of internal audit – beyond traditional work 

 Internal audit:  insourced vs. outsourced 

 Enterprise risk management 

 Composition of audit committee (skills; 
backgrounds; tech) 
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