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SEC Final Rules Regarding 
Conflict Minerals

■ Final Rules issued August 22, 2012
■ Must comply for calendar year beginning 

January 1, 2013
– Each subject company has until May 31, 2014 to 

file its first Form SD
– Information provided for calendar year in which 

manufacture of affected product is completed

■ Implement provisions under Dodd-Frank Wall 
Street Reform and Consumer Protection Act

■ Currently being challenged in court
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General Application

Imposes reporting requirements on public 
companies if conflict minerals are necessary 
to the production or functionality of at least 
one of such company’s products the company 

manufactures or contracts to be 
manufactured.

Imposes country of origin inquiries and supply 
chain due diligence requirements. 
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Who Do the Rules Affect?

■ Public company manufacturers and 
retailers

■ Ancillary effects on many private 
companies
– Public companies will impose similar 

information and disclosure requirements 
on its suppliers as part of its 
inquiries/diligence

– Does your private company directly or 
indirectly supply a public company?
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What is a Conflict Mineral?

■ Conflict minerals located in “Covered Countries” or used to 
finance or benefit armed groups in such Covered Countries
– Democratic Republic of Congo (DRC) and its adjoining countries

■ Columbite-Tantalite (Coltan)
– Used in electronics (mobile phones, computers)

■ Cassiterite
– Used to produce tin

■ Gold
– Used in jewelry and electronic and aerospace equipment

■ Wolframite
– Used to produce tungsten (wires, electrodes, contacts)

■ Derivates of the above (tantalum, tin, and tungsten)
■ Any other mineral or derivative identified by the U.S. Secretary

of State to be financing conflict in the Covered Countries
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Disclosure Requirements

■ Key Questions:
– Does the company use or consume any 

conflict minerals?
– If so, are such conflict minerals sourced 

from a Covered Country?
– If so, do the same qualify as “conflict 

free”?
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Disclosure Requirements

■ Company must disclose on Form SD and its website 
whether conflict minerals “necessary to the 
functionality or production” of a product 
manufactured by it originated in a Covered Country
– No de minimis threshold; any level of conflict minerals in a 

product suffices
– If company utilizes conflict minerals but such minerals do 

not originate in a Covered Country, the company must 
disclose how this conclusion was reached

■ If company concludes that no conflict minerals are 
necessary to its products’ functionality or 
production, no disclosure or report required

■ Form SD filed May 31 of each year, regardless of 
fiscal year, and relating to prior year
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Disclosure Requirements (cont.)

■ If company uses conflict minerals originating in a 
Covered Country, then a Conflicts Mineral Report 
must be filed with the SEC and posted on its website
– Includes description of conflict mineral identification 

process, products not “DRC conflict free,” facilities used to 
process those minerals, country of origin and efforts to 
determine mine or location of origin

– Includes description of measures taken to exercise “supply 
chain due diligence” on source and chain of custody of such 
minerals

– Disclosures must be audited by private sector audit
■ If conflict minerals are considered to be recycled or 

scrap, a Conflict Minerals Report must still be filed, 
but certain information may be omitted
– Such minerals may be considered “DRC conflict free”
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Conflict Minerals Report

■ Filed as exhibit to Form SD
■ Not required if conflict minerals come 

from recycled or scrap sources
■ Exposes company to potential Section 

18 liability under the Securities 
Exchange Act of 1934

■ Note: Form SD will not be incorporated 
into a company’s registration statement 
unless the company specifically does 
so
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When is a Conflict Mineral “Necessary to 
Functionality or Production”?

■ Necessary to Functionality
– Intentionally added to product or any component, 

rather than naturally occurring
– Necessary to generally expected function
– If added as ornamentation or decoration, whether 

the same is the product’s primary purpose

■ Necessary to Production
– Intentionally included in product’s production 

process
– Included in product
– Necessary to produce product
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When is a Product “Contracted to 
be Manufactured”?

■ Depends on company’s influence over 
product’s manufacture, materials, parts, 
ingredients or components

■ Includes contracts for manufacturing of a 
product’s components

■ Simply affixing brand, logo, mark or label to 
a generic product qualifies product as “not 
contracted for manufacture”

■ Mining conflict minerals  ≠ Manufacturing
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Transition Relief

■ Conflict minerals “outside the supply 
chain” prior to January 31, 2013
– Smelted or fully refined or located outside 

of a Covered Country prior to such date

■ Possibility to report products as “DRC 
conflict undeterminable” for two years 
if company cannot determine whether 
product is “DRC conflict free”
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As Board Members, 
What Can You Do?

■ Evaluate suppliers and risks of sources of conflict 
minerals
– Identify internal team to control this process

■ Weigh need for outside service providers
– Provider will conduct supply chain due diligence

■ Review smelters and similar facilities
■ Evaluate independent auditor options

– Can be financial statement auditor
– But disclosed as “all other fees”

■ Evaluate supply chain components
– Establish plan for obtaining certifications, adopting a 

sourcing policy
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As Board Members, 
What Can You Do? (cont.)

■ Set strategy for “country of origin” and 
“recycled or scrap sources” inquiries based 
on nationally and internationally recognized 
frameworks
– Such framework and processes are the focus of 

any independent audit

■ If your supply chain includes use of conflict 
minerals, prepare for independent audit
– Financial statement auditors permitted to conduct

■ Develop long-term corporate strategy 
regarding use of conflict minerals
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Legal News Alert: Transactional & Securities 
August 29, 2012 

On August 22, 2012, the SEC issued the long-awaited final rules to implement the conflict minerals provisions of the 
Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank). The rules are most likely to impact 
manufacturers and certain retailers. While the rules only apply directly to public companies (including smaller reporting 
companies), they will have ancillary effects on many private companies. This Alert discusses the final rules and steps 
that companies should take in light of the requirements of the final rules. 

The SEC also released its final rules to implement the provisions of Dodd-Frank relating to payment disclosure by 
resource extraction companies. We discuss those rules in a separate Legal News Alert. 

Highlights of the New Rules 
» The new requirement applies to each public company for which conflict minerals (defined below) are necessary to 

the functionality or production of one or more of the products that it manufactures or contracts to manufacture. 

» Each public company to which the requirement applies must file a new form, Form SD, on May 31 of each year, 
regardless of the company’s fiscal year, disclosing, among other things, whether it used conflict minerals in the 
prior calendar year, again regardless of its fiscal year. It may or may not be necessary for a company to file a 
Conflict Minerals Report as an exhibit to its Form SD.  

» The new requirement in essence is effective January 1, 2013 for all companies, as each company has until May 
31, 2014 to file its first Form SD, and that form must cover the 2013 calendar year. 

» The new rules include minor transition relief in two forms. Under one form, conflict minerals that are “outside the 
supply chain” prior to January 31, 2013 are exempted from the rule. Conflict minerals are outside the supply chain 
if they have been smelted or fully refined by January 31, 2013, or if they are located outside the Covered Countries 
(namely, the Democratic Republic of the Congo (DRC) or any adjoining country, defined in more detail below) as of 
such date.  

» The second form of transition relief is available for two years (four years for smaller reporting companies). A 
company that cannot immediately determine whether or not a product is DRC conflict free may describe the 
product as DRC conflict undeterminable in its Conflict Minerals Report for the first two years, rather than describing 
such product as “not DRC conflict free.”  

» Only a conflict mineral that is contained in a product is considered “necessary to the functionality or production” of 
that product. But the rules do not include a de minimis threshold for levels of conflict minerals in products, so any 
amount of content in the final product suffices. 

SEC Issues Final Rules Regarding 
Conflict Minerals 
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» There is some guidance to help a company determine whether it contracts to manufacture a product. Among other 
things, a product will not be considered to have been contracted to be manufactured by a company if that company 
merely affixes its brand, marks, logo, or label to a generic product that a third party manufactures. 

» A company that mines conflict minerals is not considered to be manufacturing those minerals unless the company 
also engages in manufacturing. 

» There is some guidance to help a company determine whether a conflict mineral is necessary to the functionality or 
production of its products. 

» A company would not need to file a Conflict Minerals Report for products with conflict minerals that it determined 
came from recycled or scrap sources. 

» The Conflict Minerals Report would generally include an independent private sector audit of the company’s due 
diligence. 

» There is ongoing relief that applies to an acquired business. 

» The Conflict Minerals Report would be filed under the Securities Exchange Act of 1934 as an exhibit to Form SD, 
subjecting the company to potential liability for its contents under Section 18 of the Exchange Act. 

» Form SD will not be incorporated into a company’s registration statements under the Securities Act of 1933 unless 
the company specifically incorporates it into a registration statement. 

Overview 
A public company would undertake the following three-step process to apply the rules to each of its products 
manufactured in a calendar year:  

Step 1. Determine whether conflict minerals are necessary to the functionality or production of such product 
and, if so, whether the company manufactured or contracted to be manufactured such product. If a company 
determines conflict minerals are not necessary to the functionality or production of the product, then the rules 
do not apply. If a company determines otherwise, the company would move on to Step 2. We discuss the 
guidance the SEC provided regarding the meaning of the word “manufacture” and the phrases “contract to 
manufacture,” “necessary to the functionality,” and “necessary to the production” below. 

Step 2. Conduct a reasonable country of origin inquiry to determine if such conflict minerals originated in a 
Covered Country or are from scrap or recycled sources. If a company determines that such conflict minerals did 
not originate from a Covered Country or did come from recycled or scrap sources, or if a company has no 
reason to believe that such conflict minerals may have originated from a Covered Country or reasonably 
believes that such conflict minerals were from scrap or recycled sources, the company would file a Form SD 
disclosing such determination, describing its inquiry and the results of the inquiry. If a company determines 
otherwise, the company would move on to Step 3. 

Step 3. Conduct supply chain due diligence. If a company determines that its conflict minerals are not from a 
Covered Country or are from scrap or recycled sources, the company would file a Form SD disclosing such 
determination, describing its reasonable country of origin inquiry and its due diligence regarding its supply 
chain and the results of such inquiry and diligence. If a company determines otherwise, the company would file 
a Form SD with a Conflict Minerals Report, which is described below, including an independent private sector 
audit in many circumstances. 
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The SEC included a flow chart summarizing the decision steps to be taken by a company in applying the rules is 
included below.  

Preparing to Comply With the Conflict Minerals Rules 
Public companies for which conflict minerals are necessary to the functionality or production of one or more of their 
products must provide the disclosures required by the conflict minerals provisions for each calendar year, regardless of 
the company’s fiscal year. Companies have until May 31, 2014 to file the first Form SD, and such report would cover 
the 2013 calendar year. Companies should begin the process now of gathering the additional information necessary to 
comply with these new disclosure requirements and begin discussions with their suppliers regarding the source of 
conflict minerals used in their products.  

Each company also should weigh the need to engage outside service providers to assist with the performance of supply 
chain due diligence, and reach out to one or more audit firms (which may, but need not, include its financial statement 
auditor) regarding a potential engagement to audit the company’s conflict mineral diligence. Because the rules 
mandate calendar year reporting for all companies, the rule will be effective for all companies at the same time. 

As a first step, companies need to determine which of their products contain conflict minerals. That determination will 
likely require companies to seek information from their suppliers and to implement processes to ensure that suppliers 
provide information or certifications regarding the source of any conflict minerals in the products or components they 
supply. Once companies understand which of their products contain or may contain conflict minerals, they will need to 
engage with their supply chains to determine how those minerals are sourced, including identification of smelters or 
refiners from which the conflict minerals were obtained and adopting chain of custody or traceability systems to allow 
tracing of conflict minerals to conflict-free sources. Companies also should adopt and communicate to their suppliers a 
responsible sourcing policy that would govern supply of minerals originating from the DRC conflict region.  

Notably, companies must provide the required conflict minerals information for the calendar year in which the 
manufacture of a product that contains any conflict minerals is completed, irrespective of whether the company 
manufactures the product or contracts to have the product manufactured. 

While the SEC’s conflict minerals rules themselves apply directly to public companies (i.e., those that file reports under 
Sections 13(a) or 15(d) of the Exchange Act, including foreign private issuers), their impact will be felt throughout the 
supply chain, as companies will be seeking information and imposing disclosure requirements on their suppliers. Thus, 
even companies not subject to securities reporting requirements themselves will need to identify which of their 
products contain conflict minerals and take steps to determine the country of origin of those minerals, or run the risk of 
losing their opportunity to supply products to public companies subject to the SEC’s rules.  

Further, a company should confirm whether its smelters and other facilities that process conflict minerals have 
obtained or will obtain a conflict-free designation with an independent private sector audit. 

Background 
The conflict minerals rules implement a “name-and-shame” disclosure regime that is intended to increase public 
awareness regarding the source of public companies’ conflict minerals and to promote the exercise of due diligence on 
conflict mineral supply chains in an attempt to inhibit the ability of armed groups in the DRC and adjoining countries to 
fund their activities by exploiting the trade in conflict minerals and thereby put pressure on such groups to end the 
conflict. 
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The SEC issued proposed conflict minerals rules in December 2010 and had been charged under Dodd-Frank with 
issuing final rules by April 2011. The proposed rules generated substantial comment from stakeholders, who raised 
concerns about the scope, cost, and workability of the proposed rules. The long delay in issuing the final rules was 
attributable to several factors, including 1) the intense stakeholder interest and input regarding the proposed rules; 2) 
the SEC’s relative unfamiliarity with the complex supply chains and sourcing for conflict minerals; and 3) the SEC’s 
desire to undertake a detailed economic analysis to address the cost concerns raised by industry regarding the 
proposed rules. This last factor was particularly significant in light of the U.S. Court of Appeals’ July 22, 2011 decision 
to vacate the SEC’s proxy access rule because of its failure to appropriately consider the economic impacts of that rule. 
In the release adopting the conflict minerals rules, the SEC estimated that the total industry-wide cost of implementing 
the new rules would be approximately $3 billion to $4 billion, and the annual cost of ongoing compliance would be 
between $207 million and $609 million. 

The final rules that the SEC adopted acknowledge several of the concerns raised by industry regarding the scope and 
cost of the proposed rules, but the final rules are themselves likely to remain controversial and subject to potential 
challenge. Indeed, the final rules were adopted on a 3-2 vote by the commissioners, with the two dissenting 
commissioners expressing their concern that the rules may be counterproductive to their humanitarian goal by creating 
an incentive for companies to engage in a de facto boycott of conflict minerals from the DRC region and that the 
unquantifiable benefits of the rules do not justify the substantial and quantifiable compliance costs they will impose on 
companies.  

Conflict Minerals and the Conflict Region 
The focus of the rules is on certain designated conflict minerals. “Conflict minerals” are defined as: 

» Columbite-tantalite, also known as coltan: Metal ore from which tantalum is extracted, which is used in electronic 
components, including mobile telephones, computers, videogame consoles, and digital cameras, and as an alloy 
for making carbide tools and jet engine components 

» Cassiterite: Metal ore that is most commonly used to produce tin, which is used in alloys, tin plating, and solders 
for joining pipes and electronic circuits 

» Gold: Used for making jewelry and, due to its superior electric conductivity and corrosion resistance, is also used in 
electronic, communications, and aerospace equipment  

» Wolframite: Metal ore that is used to produce tungsten, which is used for metal wires, electrodes, and contacts in 
lighting, electronic, electrical, heating, and welding applications  

» Derivatives of any of the listed minerals, but those derivatives are currently limited to tantalum, tin, and tungsten 

» Any other mineral or its derivatives determined by the U.S. Secretary of State to be financing conflict in the Covered 
Countries (defined below) 

The focus of the rules is on conflict minerals that originated in the DRC or any adjoining country (Covered Countries). 
The countries adjoining the DRC include Angola, Burundi, Central African Republic, the Republic of the Congo, Rwanda, 
South Sudan, Tanzania, Uganda, and Zambia. 

Notably, a mineral is a conflict mineral regardless of whether it originated in the Covered Countries or whether it 
finances or benefits armed groups in the Covered Countries. A company may characterize conflict minerals that did not 
finance or benefit armed groups in the Covered Countries as DRC conflict free.   
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Determining Whether a Company Is Covered by the Rules 
Under the final rules, any public company for which conflict minerals are “necessary to the functionality or production” 
of a product that the company either manufactures or contracts to be manufactured would be required to disclose 
annually whether in the preceding calendar year it used conflict minerals that originated in the Covered Countries. 

The SEC did not define the term “manufacture,” but the term does not include merely servicing, maintaining or 
repairing a product. However, it would appear to draw in a company that manufactures a product by assembling it out 
of materials, substances, or components that are not in raw material form. Perhaps surprisingly, the term does not 
include merely importing, exporting, or selling conflict minerals if the company does not manufacture products.  

The SEC also did not define the phrases “contract to manufacture,” “necessary to the functionality,” or “necessary to 
the production.” However, in response to comments to the proposed rules, the SEC did provide additional guidance to 
assist companies in applying those phrases. 

Whether a product would be considered to have been contracted to be manufactured by a company is dependent on 
the level of influence a company has over the product’s manufacturing, including the degree of influence it exercises 
over the materials, parts, ingredients, or components to be included in the product. However, that influence does not 
need to be “substantial,” and it is certainly not limited to a company that explicitly specifies that conflict minerals be 
included it its products. A company is not deemed to have influence over the manufacturing of a product if it merely: 

» Specifies or negotiates contractual terms with a manufacturer that do not directly relate to the manufacturing of 
the product, unless it retains influence over the manufacturing of the product that is practically equivalent to 
contracting on terms that directly relate to the manufacturing of the product 

» Affixes its brand, marks, logo, or label to a generic product manufactured by a third party 

» Services, maintains, or repairs a product manufactured by a third party 

The SEC made clear that “contract to manufacture” includes a company that contracts the manufacturing of 
components of its products. The release also stated: “[A]n issuer with generic products that include its brand name or a 
separate brand name and that has involvement in the product’s manufacturing beyond only including such brand name 
would need to consider all of the facts and circumstances in determining whether its influence reaches such a degree 
so as to be considered contracting to manufacture that product.” 

The final rules do not treat a company that mines conflict minerals as manufacturing those minerals unless the 
company also engages in manufacturing.  

In determining whether a conflict mineral is necessary to the functionality of a product, a company would consider: 

» Whether the conflict mineral is intentionally added to the product or any component of the product (including as a 
result of a supplier’s decision) rather than being a naturally occurring by-product 

» Whether the conflict mineral is necessary to the product’s generally expected function, use, or purpose  

» If the conflict mineral is incorporated for purposes of ornamentation, decoration, or embellishment, whether the 
primary purpose of the product is ornamentation or decoration 
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The SEC stated: “Based on the applicable facts and circumstances, any of these factors, either individually or in the 
aggregate, may be determinative … .” In addition, the SEC stated its belief that one should focus on a product’s 
generally expected functions, uses, or purposes rather than a primary function, use, or purpose. 

In determining whether a conflict mineral is necessary to the production of a product, a company would consider 
whether the conflict mineral is: 

» Intentionally included in the product’s production process, other than if it is included in tools, machines, or 
equipment used to produce the product (such as computers or power lines) 

» Included in the product  

» Necessary to produce the product  

Accordingly, for a conflict mineral to be considered necessary to the production of a product, the mineral must be both 
contained in the product and necessary to the product’s production. The final rules do not consider a conflict mineral 
used as a catalyst, or in a similar manner in another production process, to be necessary to the production of a product 
— provided the conflict mineral at issue is not contained in any amount in the finished product. The SEC has indicated, 
however, that if even trace amounts of a conflict mineral catalyst remain in the product after production, those trace 
amounts would be sufficient to render the conflict mineral necessary to the production of the product. 

In the adopting release, the SEC noted that a number of metal alloys, including cold-rolled steel, hot-rolled steel, and 
stainless steel, contain tin only as a contaminant, such that it is not part of the specification of those alloys. As the tin in 
those alloys is not intentionally added, the SEC does not consider it necessary to the functionality or production of any 
product containing those alloys. 

Additionally, the final rules exempt any conflict minerals that are “outside the supply chain” prior to January 31, 2013. 
Conflict minerals are outside the supply chain if they have been smelted or fully refined or are located outside of the 
Covered Countries.  

Determining Whether Conflict Minerals Originated in the Covered Countries and Resulting 
Disclosure 
The rules contemplate two types of diligence. The first (discussed in this section), which is Step 2 in the SEC’s 
terminology, is a reasonable country of origin inquiry to determine if such conflict minerals originated in a Covered 
Country or are from scrap or recycled sources. If a company knows that its conflict minerals originated in a Covered 
Country and are not from scrap or recycled sources or has reason to believe that its conflict minerals may have 
originated in a Covered Country and has reason to believe that they may not be from scrap or recycled sources, then 
the company would move on to the second type of due diligence regarding the source and chain of custody of its 
conflict minerals (as discussed in the next section) , which is Step 3 in the SEC’s terminology.  

Under the final rules, a company with conflict minerals in products that it manufactured or contracted to manufacture 
would be required to disclose in a Form SD for each calendar year whether its conflict minerals originated in the 
Covered Countries. Each company to which the requirement applies must file Form SD on May 31 of each year, 
regardless of the company’s fiscal year, relating to the prior calendar year. A company has until May 31, 2014 to file 
the first Form SD, and such report would cover the 2013 calendar year.  

Consistent with the proposed rules, the SEC did not include in the final rules a standard for determining whether a 
country of origin inquiry is “reasonable.” The SEC did state in its adopting release that the extent of a company’s inquiry 
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is dependent on that company’s particular facts and circumstances. However, the final rules do provide general 
standards regarding the inquiry.  

For a company to satisfy the reasonable country of origin inquiry requirement, the company must conduct an inquiry 
regarding the origin of its conflict minerals that is reasonably designed to determine whether any of its conflict minerals 
originated in the Covered Countries or are from recycled or scrap sources, and must perform such inquiry in good faith. 

In the adopting release, the SEC expressed its view that a company has satisfied the reasonable country of origin 
inquiry standard if it sought and obtained reasonably reliable representations indicating the facility at which its conflict 
minerals were processed and demonstrating that those conflict minerals did not originate in the Covered Countries or 
came from recycled or scrap sources (taking into account any applicable warning signs or other circumstances 
indicating otherwise). For example, a company would have reason to believe representations were true if a processing 
facility received a conflict-free designation by a recognized industry group that requires an independent private sector 
audit of the smelter or, for a processing facility that is not a part of an industry group’s conflict-free designation process, 
if such facility had obtained an independent private sector audit that is made publicly available.  

Further, the SEC stated that a company is not required to receive representations from all of its suppliers. If a company 
reasonably designs an inquiry and performs the inquiry in good faith, and in doing so receives representations 
indicating that its conflict minerals did not originate in the Covered Countries, the company may conclude that its 
conflict minerals did not originate in the Covered Countries even if it has not received a response from all of its 
suppliers. 

If a company knows that its conflict minerals did not originate in the Covered Countries or are from scrap or recycled 
sources, or has no reason to believe that its conflict minerals may have originated in the Covered Countries or may not 
be from scrap or recycled sources, the company would disclose this determination and a brief description of the inquiry 
it undertook and the results of the inquiry on Form SD. The company also would be required to disclose this information 
on its Web site and include a disclosure in its Form SD of the Internet address of that Web site. The company must 
maintain the disclosure on its Web site for one year. 

If a company knows or has reason to believe that its conflict minerals may have originated in the Covered Countries and 
that its conflict minerals may not be from scrap or recycled sources, the company must undertake due diligence 
regarding the source and chain of custody of its conflict minerals. If, as a result of that due diligence, the company 
determines that its conflict minerals did not originate in the Covered Countries or the company determines that its 
conflict minerals came from recycled or scrap sources, the company would disclose this determination and a brief 
description of the inquiry and due diligence it undertook and the results of the inquiry and due diligence on Form SD. 
The company also would be required to disclose this information on its Web site and include a disclosure in its Form SD 
of the Internet address of that Web site. Otherwise, the company must file a Conflict Minerals Report as an exhibit to its 
Form SD and provide that report on its Web site. The company also would be required to disclose in its Form SD that it 
has filed a Conflict Minerals Report and provide the link to the Conflict Minerals Report on its Web site. The company 
must maintain the disclosures and its Conflict Minerals Report on its Web site for one year. 

Form SD will not be incorporated into a company’s registration statements under the Securities Act of 1933 unless the 
company specifically incorporates it into a registration statement. 

If a company determines that its products contain conflict minerals that may have originated from the Covered 
Countries but such minerals did not directly or indirectly finance or benefit armed groups in the Covered Countries, then 
the company may describe such products as DRC conflict free.  
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The term ‘‘armed group’’ means an armed group that is identified as perpetrators of serious human rights abuses in 
the annual Country Reports on Human Rights Practices under sections 116(d) and 502B(b) of the Foreign Assistance 
Act of 1961 relating to the Covered Countries. The meaning of “benefit” is not clear. 

The rules themselves do not require companies to retain reviewable business records to support their reasonable 
country of origin conclusion, although maintenance of appropriate records may be useful in demonstrating compliance 
with the rule and may be required by any nationally or internationally recognized due diligence framework (discussed 
below) applied by a company when conducting supply chain due diligence. 

The Conflict Minerals Report and Supply Chain Due Diligence and Related Audit 
As noted above, if a company knows that its conflict minerals originated in a Covered Country and are not from scrap or 
recycled sources, or has reason to believe that its conflict minerals may have originated in a Covered Country and has 
reason to believe that they may not be from scrap or recycled sources, then the company must conduct due diligence 
regarding the source and chain of custody of its conflict minerals, and the Conflict Minerals Report would include a 
description of the measures the company had taken to exercise due diligence. The due diligence measures must 
conform to a nationally or internationally recognized due diligence framework, if such a framework is available for the 
applicable conflict mineral. The adopting release notes that it appears that the only nationally or internationally 
recognized due diligence framework presently available is the due diligence guidance approved by the Organisation for 
Economic Co-operation and Development (OECD). If a nationally or internationally recognized due diligence framework 
does not exist for a necessary conflict mineral, until such a framework is developed, the registrant is required to 
exercise appropriate due diligence in determining the source and chain of custody of the necessary conflict mineral, 
including whether the conflict mineral is from recycled or scrap sources, without the benefit of a due diligence 
framework. (The rule provides a schedule if such a framework becomes available.)  

The due diligence measures would include an independent private sector audit of the company’s Conflict Minerals 
Report conducted in accordance with standards established by the Comptroller General of the United States, except in 
the following cases: 

» If a public company performs due diligence because it has a reason to believe that its conflict minerals originated 
in the Covered Countries, and as a result of that due diligence it determines that its conflict minerals did not 
originate in the Covered Countries or came from recycled or scrap sources, then a Conflict Minerals Report and an 
audit are not required.  

» During the grace period discussed below, following its due diligence, a company with products that are DRC conflict 
undeterminable is not required to obtain an audit of its Conflict Minerals Report regarding the conflict minerals in 
such products. 

» If no nationally or internationally recognized due diligence framework is available for a particular conflict mineral 
from recycled or scrap sources, an audit will not be required for the section of the Conflict Minerals Report 
pertaining to the company’s due diligence on such recycled or scrap conflict mineral. 

The final rules include an objective for the audit. The audit objective would be to express an opinion or conclusion as to 
whether the design of the company’s due diligence measures as set forth in the Conflict Minerals Report is in 
conformity with, in all material respects, the criteria set forth in the nationally or internationally recognized due diligence 
framework used by the company, and whether the company’s description of the due diligence measures it performed 
as set forth in the Conflict Minerals Report is consistent with the due diligence process that the company undertook. 
Notably, the rules do not address what the audit would express an opinion on if a company’s due diligence was not 
based on any nationally or internationally recognized due diligence framework because such a framework does not yet 
exist. 
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A company would be required to file the auditor’s report as part of its Conflict Minerals Report. A company also would 
have to certify in the Conflict Minerals Report that the company obtained this audit of the report. The certification will 
be in the form of a statement in the Conflict Minerals Report that the company obtained the audit and would not need 
to be signed by an officer of the company.  

Further, the company would be required to include in the Conflict Minerals Report a description of its products 
manufactured or contracted to be manufactured containing conflict minerals that are not DRC conflict free, the 
facilities used to process the conflict minerals, the country of origin of the conflict minerals, and the efforts to 
determine the mine or location of origin with the greatest possible specificity.  

Recycled or Scrap Sources 
If conflict minerals are derived from recycled or scrap sources rather than from mined sources, then products 
containing such minerals are considered DRC conflict free. If a company has reason to believe, as a result of its country 
of origin inquiry, that its conflict minerals may not have been derived from recycled or scrap sources, then it must 
exercise due diligence in determining that its conflict minerals were recycled or scrap. If the company is then unable to 
determine that its conflict minerals came from recycled or scrap sources, the Conflict Minerals Report would be subject 
to the audit requirement (except for those recycled or scrap conflict minerals for which no nationally or internationally 
recognized due diligence framework yet exists). 

A company with conflict minerals exercising due diligence regarding whether its conflict minerals are from recycled or 
scrap sources must conform the due diligence to a nationally or internationally recognized due diligence framework, if 
one is available for a particular recycled or scrap conflict mineral. Currently, gold (under a gold supplement to the 
OECD’s due diligence guidance) is the only conflict mineral with such a framework for determining whether it is recycled 
or scrap. Accordingly, a company must conduct its diligence for determining whether gold is recycled or scrap in 
accordance with the gold supplement to the OECD due diligence guidance. For the other minerals, until a due diligence 
framework is developed, a company must describe the due diligence measures it exercised in determining that its 
conflict minerals are from recycled or scrap sources in its Conflict Minerals Report. The audit of the Conflict Minerals 
Report would not be required to cover the sections of the report pertaining to a company’s due diligence measures 
regarding whether its conflict minerals are from recycled or scrap sources conducted without a due diligence 
framework. 

Grace Period 
The final rules include a grace period for public companies that are unable to determine whether the minerals 
contained in its products originated in the Covered Countries or financed or benefited armed groups in those countries. 
In these cases, for a one-time, two-year period (or four-year period for smaller reporting companies), those products are 
considered DRC conflict undeterminable and the company must describe the following in its Conflict Minerals Report: 

» Its products manufactured or contracted to be manufactured that are DRC conflict undeterminable 

» The facilities used to process the conflict minerals in those products, if known 

» The country of origin of the conflict minerals in those products, if known 

» The efforts to determine the mine or location of origin with the greatest possible specificity  

» The steps it has taken or will take, if any, since the end of the period covered in its most recent Conflict Minerals 
Report to mitigate the risk that its necessary conflict minerals benefit armed groups, including any steps to improve 
due diligence 
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Notably, the rule contemplates that a company would have already conducted a reasonable country of origin inquiry 
and conducted its supply chain due diligence prior to determining that its products are DRC conflict undeterminable. 
For those products that are DRC conflict undeterminable, the company is not required to obtain an audit of the Conflict 
Minerals Report regarding the conflict minerals in such products. The SEC allowed for this grace period “in recognition 
that … the processes for tracing conflict minerals through the supply chain must develop further to make such 
determinations for the issuer community at large.” 

Newly Acquired Businesses 
The final rules extend relief for a newly acquired business. A public company that obtains control over a company that 
manufactures or contracts for the manufacturing of products with necessary conflict minerals that previously had not 
been obligated to provide a disclosure report for those minerals may delay reporting on the acquired company’s 
products until the end of the first reporting calendar year that begins no sooner than eight months after the effective 
date of the acquisition. Accordingly, the acquirer has at least eight months (and potentially as many as 19) to prepare 
the acquired business for conflict minerals reporting.  

Foley will soon announce a Web conference in which we will discuss in greater detail the conflict minerals rules and 
how companies should engage their supply chains to implement them. Please look for the forthcoming electronic 
invitation to the Web conference. 



SEC Conflict Minerals Flowchart
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Audit Quality and Audit Committee Involvement

 Audit Quality

— Objectivity and skepticismj y p

— Root cause analysis of audit deficiencies

— Improve audit and quality control standardsp q y

 Role of Audit Committees

— Auditor selection

— Ask questions

— PCAOB’s release of Information for Audit Committees about the PCAOB Inspection 
Process

 PCAOB Activities

Li it ti th PCAOB’ i t ti l i ti— Limitations on the PCAOB’s international inspection process

 Observations Regarding the PCAOB Inspection Process
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Update on PCAOB Activities

Activity Status

Auditor’s Reporting Model Q3 2011 - Comment period for concept release closedAuditor s  Reporting Model 
(PCAOB Concept Release 2011-03)

Q3 2011 Comment period for concept release closed 
Q3 2012 – Adopt final amendments or re-propose

Auditor Independence and Audit Firm Rotation 
(PCAOB Concept Release 2011-06)

Held 3rd public forum in Q4 2012
PCAOB will consider next steps during 2013(PCAOB Concept Release 2011 06) PCAOB will consider next steps during 2013

Improving Audit Transparency
(PCAOB Release 2011-07)

Plan was to adopt final amendments or re-propose in Q2 
2012; no update as to revised timing

Communications with Audit Committees 
(PCAOB Release 2011-08)

Final standard adopted by PCAOB in August 2012
(pending SEC approval) 

Going Concern Q3 2012 – proposed standard expected to be issuedGoing Concern Q3 2012 proposed standard expected to be issued

Related Parties
(PCAOB Release 2012-01)

May 2012 - Comment period closed
Q4 2012 – Adopt final standard or re-propose(PCAOB Release 2012 01) Q4 2012 Adopt final standard or re propose

Amendments of rules and forms related to 
auditors of brokers and dealers 

April 2012 - Comment period closed
Plan was to adopt final standard or re-propose in Q2 
2012; no update as to revised timing

© 2012 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent 
member firms affiliated with KPMG International Cooperative (“KPMG International”), a Swiss entity. All rights reserved.
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Auditor’s Reporting Model

 Concept release requested input from stakeholders on alternatives for changing the 
auditor’s reporting model that could increase the transparency and relevance of the 
auditor’s reporting model without compromising audit quality.auditor s reporting model without compromising audit quality.

 The four alternatives outlined in the PCAOB’s concept release are:
— A supplemental auditor’s discussion and analysis report
 Provide the auditor with the ability to discuss their views about significant matters Provide the auditor with the ability to discuss their views about significant matters

— A required and expanded use of emphasis paragraphs
 Emphasis paragraph would highlight the most significant matters in the financials 

statements and identify where these matters are disclosedstatements and identify where these matters are disclosed
— An auditor’s assurance on other information presented outside the financial statements
 Require auditor to provide assurance on information outside the financial 

statements, such as MD&A, a portion of MD&A or other information (i.e. non-GAAP)p ( )
— Clarifications of the standard auditor’s report
 Provide clarifying language about what an audit represents and what the related 

auditor responsibilities are 

© 2012 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent 
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Auditor Independence and Audit Firm Rotation

 This concept release requested input on ways auditor independence, objectivity, and 
professional skepticism could be enhanced and the advantages and disadvantages 
of mandatory audit firm rotation and its effect on audit quality and costsof mandatory audit firm rotation and its effect on audit quality and costs. 

 Historical perspectives on mandatory audit firm rotation:
— Fundamental change in audit firm’s relationship with clients and allow auditor to better 

serve as an independent gatekeeper;p g p ;
— Provides fresh look at the Company’s financial reporting;
— Enhanced quality due to knowledge of work to be scrutinized by another firm;
— Audit quality could suffer, steep learning curve;Audit quality could suffer, steep learning curve;
— Significant cost and disruption to issuers
— Limited choice of alternative audit firms

© 2012 KPMG LLP, a Delaware limited liability partnership and the U.S. member firm of the KPMG network of independent 
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Improving Audit Transparency

 Proposed amendments would require disclosure:
— In the audit report, of the name of the audit engagement partner;
— In the firm’s annual report filed on Form 2 with the PCAOB, of the names of audit 

engagement partners for each issuer audit report issued by the firm during a 12-month 
reporting period; and 
In the audit report of information about other independent public accounting firms and— In the audit report, of information about other independent public accounting firms and 
other persons not employed by the auditor that participated in the audit
 Disclosure when the auditor assumes responsibility for, or supervises the work of, 

another independent public accounting firm or supervises the work of a person that 
performed audit procedures on the audit:
» The names of other participants in the audit;
» The location of other participants in the audit (i.e. country); and
» The percentage of hours attributed to the audit or other procedures performed by 

the other audit participants in relation to the total hours for the most recent fiscal 
year’s audit

 When dividing responsibilities the firm would be required to disclose the other When dividing responsibilities, the firm would be required to disclose the other 
auditor’s name and location in the audit report.  No change to existing requirement 
to disclose the magnitude of the portion of the consolidated financial statements 
audited by the other firm.
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Communications with Audit Committee 

 The PCAOB recently adopted a new auditing standard on communications with audit 
committees and related amendments to PCAOB standards

 The new standard establishes requirements intended to enhance the relevance The new standard establishes requirements intended to enhance the relevance, 
reliability, timeliness, and quality of the communications between the auditor and the 
audit committee relative to the annual audit and related interim period reviews, and 
foster constructive dialogue between the auditor and the audit committee about 

i ifi t dit d fi i l t t t ttsignificant audit and financial statement matters
 The new standard includes four objectives for the auditor’s communications with the 

audit committee:
Communication to the audit committee the auditor’s responsibilities and establish an— Communication to the audit committee the auditor s responsibilities and establish an 
understanding of the terms of the audit engagement;

— Obtain information from the audit committee that is relevant to the audit;
— Communicate to the audit committee the overall audit strategy; andCommunicate to the audit committee the overall audit strategy; and
— Provide the audit committee with timely observations arising from the audit that are 

significant to the financial reporting process
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Other PCAOB Proposals

 Going Concern
— The PCAOB has recently added to its agenda a project to evaluate potential revisions to the 

t diti t d d l t d t th dit ’ l ti f h th th i b t ti lcurrent auditing standard related to the auditor’s evaluation of whether there is substantial 
doubt about a company’s ability to continue as a going concern.

— The PCAOB has indicated it is working with the FASB as the FASB contemplates a parallel 
project for the accounting codificationproject for the accounting codification

 Related Parties
— Proposed standard is intended to strengthen existing auditing procedures for 

identifying assessing and responding to the risks of material misstatement associatedidentifying, assessing and responding to the risks of material misstatement associated 
with a company’s relationships and transactions with related parties

— Proposed standard would supersede AU section 334, Related Parties
— Release also includes proposed amendments to AU section 316, Consideration ofRelease also includes proposed amendments to AU section 316, Consideration of 

Fraud in a Financial Statement, and Auditing Standard No. 12, Identifying and 
Assessing Risks of Material Misstatement.  These amendments include:
 Requirement for the auditor to perform additional specific procedures to identify 

i ifi t l t ti d l t th b i f hsignificant unusual transactions and evaluate the business purpose of such 
transactions

 Requirement for the auditor to specifically consider  a company’s financial 
relationships and transactions with its executive officers as part of its risk 
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Other PCAOB Proposals (cont)

 Amendments of Rules and Forms Related to Auditors of Brokers and Dealers
— Would require that certain PCAOB rules, forms and auditing and related professional 

standards apply to auditors of all brokers and dealers including non issuer brokersstandards apply to auditors of all brokers and dealers, including non-issuer brokers 
and dealers

— Certain PCAOB rules would not be extended to non-issuer brokers and dealers 
Would require auditors to report to the PCAOB changes in their auditing relationship— Would require auditors to report to the PCAOB changes in their auditing relationship 
with any issuer that fails to report this information to the SEC

— Amends the definition of an audit committee for those brokers and dealers whose 
organizational structures do not include boards of directors or audit committees
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