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Cross-Border M&A Transactions – Top 10 Takeaways  

 Policy always impacts the market. Currently, US and China tariffs, growing trade war and 

protectionism are negatively impacting the volume/dollar amount (in the aggregate) of M&A 

cross-border transactions. 

 Today, individuals driving M&A cross-border transactions are more forward thinking. More 

specifically, before engaging in transaction, they are thinking about where near term 

growth/activity is expected to come from by geography and business sector. 

 The demand for representation and warranty insurance in certain areas with high M&A cross-

border activity, like Brazil and Africa, is not being met. This is, in part, because carriers continue 

to assess risk and the prior policies/economic strength of such areas.   

 The use of representation and warranty insurance in cross-border transactions is commonplace. 

The concern for abuse has not impacted usage/carriers’ interest in providing coverage because 

“bad apples” are identified in the industry – even if informally – and treated accordingly.  

 As the marketplace becomes more crowded, dealmakers must navigate through “cherry picking” 

of practice/standard of various markets. For example, European and U.S. deals differ in a number 

of ways, including liability caps, general vs. specific disclosures and the use of materiality 

scrape. Dealmakers are tasked with the challenge of blending practices/standards of multiple 

markets with respect to negotiating and drafting as they press towards closings. 

 Topping the list for the largest/emerging risks to cross-border transactions is FCPA exposure and 

related diligence, which is heightened for deals in certain markets but applicable to every target. 

 The depth and length of diligence as well as the presentation of such findings differ among 

markets.  

 There has been an increase in shareholder activism. Shareholders are putting pressure on boards 

to increase value and involvement in strategic deals. 

 When participating in M&A cross-border transactions, boards must have a generally 

understanding of custom and practice of and remain aware of differences in fiduciary 

duties/decision-making obligations.  

 In today’s market, special US concerns for non-US buyers include (a) enhanced scrutiny with 

CFIUS, as there is uncertainty about whether assets are subject to protection and if they are, 

which investors are a problem and (b) obtaining national approvals in China like NDRC 

consent/approval.  


