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TOP TAKEAWAYS

Dealing With Activist Shareholders

Is Shareholder Activism Here to Stay and How is it Used?

1. Shareholder Activism May Not Be Inversely Related to the Economy

Participants suggested that despite a popular belief that perhaps shareholder activism is inversely related to the economy,
many investors see shareholder activism as an investment strategy that will continue even in a more robust economy. A
participant noted that shareholder activism seems to be working for investors and that, in turn, it affords an investor with insight
to affect change which may produce short-term above-market returns.

2. Broad Definition of Activism

Participants struggled with the ability to narrowly define shareholder activism. It was conceived that what one shareholder or
board of directors may believe is shareholder activism, another may simply believe to be an attempt to ensure and engage a
company’s long-term sustainability efforts.

3. Public Versus Private Activism

A participant opined that whether or not an activist may take a 5% or greater stake in a company may depend on the activist’s
belief regarding a board of directors’ ability to positively engage with activist shareholders. Should an activist believe that a
board of directors will engage with a shareholder, private discussions may prove fruitful. However, if the activist knows a
particular board of directors to be unwilling to discuss possible alternatives with activist shareholders, participants suggested
they may be more willing to engage in a public proxy battle.

How Can Companies Prepare for Shareholder Activism?

4. Know Your Shareholders Well

A company’s management team and board of directors should know the identities of the company’s largest shareholders and
their respective expectations for the company, their investment goals, objectives and time horizons. This will allow the company
to communicate more effectively so as to avoid surprises and to anticipate and proactively address potential shareholder
dissatisfaction. A panelist suggested that companies perform annual reviews of their shareholder base as a means of
identifying and analyzing which shareholders might be active. Participants noted that companies should not have to be
reminded of the identities of their top shareholders.

Once an Activist Shareholder Approaches a Company, How Should a Company Respond?

5. Open Communication with Activists

Companies should maintain open communication with their significant shareholders and respond quickly to activist shareholder
inquiries. One participant commented that the reaction of the board of directors to an activist’s request may set the tone for the
following discussions.

6. Do Not Ignore Activists

Participants agreed that companies should not ignore activist shareholder communications. It was agreed upon that little to no
dialogue will likely only breed further frustration and discontent, and ultimately lead to more aggressive action on the part of the
activist shareholder.
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7. Tone of Response to Activists

The panelists generally agreed that a board of directors’ response to activist shareholder requests should be met with civility
and respect. Should a board of directors respond in a curt fashion, activist shareholders may respond in a more aggressive
manner than they otherwise would have.

How Should a Company Approach the Nomination of Directors?

8. Company Concern with Activist Bias

A panelist discussed the general concerns of target companies regarding the inclusion of directors nominated by activist
shareholders. The managements and boards of directors of target companies are often concerned about the potential for
disruption of the chemistry of the board of directors and the inability of directors nominated by activist shareholders to remain
objective.

9. Activist Response to Company Concern

A panelist indicated that a good way for an activist to alleviate the concerns of target company management and its board of
directors regarding activist board nominees is for the activist to nominate independent, objectively qualified director candidates
that could be put forth in good faith by the activist shareholder as experts in a field applicable to the business of the target
company.
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