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Overview of Follow-On Offerings
 After completing its IPO, a company may offer additional equity 

securities to the public. These offerings are referred to as “follow-on” 
offerings.

 There are two types of follow-on offerings:

– Primary Offering – A public offering of securities directly by the company

– Secondary Offering – A public resale offering by stockholders of the company; the 
proceeds of the offering are received by the stockholders, rather than the company

 A follow-on offering may consist of both a primary offering and a 
secondary offering.

 A company may conduct a secondary offering because it has granted 
registration rights to existing stockholders. 

 The easiest way to conduct a follow-on offering is to use a shelf 
registration statement (assuming that the company meets all of the 
eligibility requirements).

 Follow-on offerings are generally done on a Form S-1 or a Form S-3.



Reasons for a Follow-On Offering

 Companies do follow-on offerings for two primary 
reasons:

– The company needs to raise more capital in order to 
finance operations, pay down debt, make an acquisition, 
or spend on other needs

– Existing major stockholders want to exit some or all of 
their equity positions in the company



Shelf Registration Statements
 When the company has no present intention to sell all of the securities being 

registered as soon as the registration statement becomes effective, it can file a 
shelf registration statement.

 These are typically filed on Form S-3 in light of SEC rules in 2007 expanding 
use of Form S-3 for small-cap companies that are listed on a securities 
exchange (not OTCBB).

 Shelf registration statements are often used to:

– Allow stockholders to resell restricted securities in the public markets over a period of 
time (i.e., a “resale shelf”)

– Sell securities at a later date, or to be in a position to quickly sell securities whenever 
the company decides the market conditions are most favorable (e.g., a universal shelf)

– Allow it to use securities as consideration for current or future acquisitions (e.g., an 
acquisition shelf)



The Baby Shelf Rules
 Under the Baby Shelf Rules, a registrant with a public float of less than $75 

million may sell, under a Form S-3, during any 12-month period, securities 
having an aggregate market value of not more than one-third of the public float 
of such registrant.

 A Company must be listed on a securities exchange (not OTCBB) in order to 
take advantage of the Baby Shelf Rules.

 “Public float” is the aggregate market value of the voting and non-voting 
common equity held by non-affiliates of the company, and is simply calculated 
by multiplying the number of shares held by non-affiliates by the “market value” 
of the common equity. Under the SEC’s rules for “market value,” you can use 
either the closing sale price or (the average of the last bid and last ask prices of 
the common equity as of any date within 60 days prior to (1) the filing of the 
Form S-3 or Form 10-K (if you are computing whether a company has a $75 
million public float) or (2) the date of sale (if you are selling securities from an 
already-effective Form S-3 and are determining the amount that is available to 
sell under the Baby Shelf Rules).



What can we do to structure our 
transaction to comply with the 20% rule?
 NYSE and NASDAQ require shareholder approval of a transaction other than a public 

offering involving the sale, issuance, or potential issuance by a company of common stock 
(or securities convertible into or exercisable for common stock) equal to 20% or more of 
the common stock, or 20% or more of the voting power outstanding before the issuance 
for less than the greater of book or market value of the stock.

 Ways that the transaction can be structured to avoid having to obtain shareholder approval 
under the 20% rule and allow you to maximize the funds to be raised.

– Structure the offering as a “public offering.”  

– Structure the warrant coverage so that the warrant shares do not count toward the 20% limit.  
Warrant shares will not be aggregated if the warrants (1) are not exercisable for at least six months 
following closing, and (2) are not exercisable for less than the greater of book or market value of the 
common stock on the date of the binding agreement to issue the securities. 

– Structure the deal so that it is priced at “market value.” Note that when calculating whether or 
not a transaction is effected at market value, if warrants are also issued in the transaction, the 
exchange will attribute a value of $0.125 (plus any amount that the warrant is in the money) to each 
warrant share.



PIPE transactions



What is a PIPE?

 A PIPE transaction (private investment in public 
equity) is a private placement of securities of a 
public company.

 In connection with the investment, the investor is 
granted registration rights and the issuer commits 
to file a resale registration statement for the 
securities. 



Features of a PIPE Transaction
 PIPEs are typically an expensive way to raise capital.  Issuers tend to be 

companies that would be unable to raise capital through a traditional 
public offering.

 PIPE investors enter into private purchase agreements to acquire 
securities at a fixed price.  Securities cannot be immediately resold.

 PIPEs are often made through a placement agent.

 The investor is granted registration rights, and the transaction is 
conditioned on the resale registration statement becoming effective 
soon after purchase of the securities.

 Other obligations:  consent rights over corporate actions; anti-dilution 
provisions; optional conversion and redemption features; preemptive 
rights; and board designation rights.



Benefits of PIPE Transactions

 Alternative source of capital which can be obtained 
quickly notwithstanding public market environment.

 Confidential capital raise, which can enable 
acquisitions or capital expenditures.

 Regulatory concerns (bank or insurance company 
capital requirements).

 Continued “control” over shareholder base 
(assuming friendly investor).



Downsides of PIPE Transactions
 More expensive than a traditional public offering.

 Investor-specific covenants and control over company actions.

 Investors in a PIPE traditionally get a discount to the market price of the 
stock which could be as high as 20%. The discount is based on the fact 
that the investor is receiving a security at a fixed price that is not freely 
tradeable. Investors also often receive warrants in connection with the 
PIPE. The failure to file the registration statement associated with the 
shares received in the PIPE or have such registration statement 
declared effective on a timely basis allows the investor to receive 
additional securities under various penalty formulas.

 More issuers have utilized registered direct offerings due to SEC rules 
adopted in 2007 allowing exchange-listed (not OTCBB) sub $75M
market cap companies to utilize Form S-3.



Issues in Implementing a PIPE
 Shareholder approval issue. Shareholder approval is required for 

listed companies (NASDAQ, AMEX and NYSE) prior to the issuance of 
the PIPE securities if the amount of common stock issued (or the 
amount issuable as a result of the conversion) exceeds 20% of the 
issuers outstanding stock (not fully diluted), unless the stock is issued at 
a price that equals or exceeds the market value of the stock. 

 SEC Rule 415 Issue. Since 2007, the SEC has been issuing comments 
on a selective basis to issuers during the resale registration process 
challenging the ability of the issuer to rely on Rule 415 for the proposed 
resale of the PIPE securities if the proposed resale represents a large 
percentage of the issuer’s outstanding stock (over 33%). In essence, the 
SEC is questioning whether the proposed resale registration statement 
is not a secondary offering but actually a primary offering. Further, the 
SEC has requested that the PIPE investor(s) be named an underwriter 
and that a fixed offering price and a set offering period be set in the 
registration statement.



Issues in Implementing a PIPE (cont.)
 Integration. In a PIPE, particular sensitivity must be paid to 

the “integration doctrine.” The integration doctrine provides 
an analytical framework for determining whether multiple 
securities transactions should be considered the same 
offering, resulting in the issuer violating the private 
placement rules. One of the biggest hindrances to pursuing 
a Retail PIPE is whether there is an “Open Registration” on 
file with the SEC. There are SEC No-Action Letters (See 
“Black-Box” and “Squadron Ellenoff”) permitting some forms 
of Institutional PIPEs notwithstanding that there may be an 
Open Registration. 



Registered Direct Offerings



What is a Registered Direct Offering?
 A Registered Direct offering (or RDO) is very similar to PIPE, 

except investors receive registered shares of the issuer.

 As a result, no subsequent registration of the securities issued in 
the offering is required.

 The securities issued in an RDO are registered pursuant to an 
issuer’s universal shelf registration statement, which allows an 
issuer to file for an unspecified offering and then subsequently 
“pull down” and issue registered shares when market conditions 
allow.

 RDOs have increased in 2008 and 2009 because the SEC 
changed its rules to allow exchange-listed (not OTCBB), sub 
$75M market cap companies that are current in their SEC filings 
to utilize universal shelf registrations.



Features of an RDO

 Since 2008, SEC rules allow exchanged-listed, sub 
$75M market cap companies to issue securities off of a 
universal shelf in an amount equal to no more than 
33% of the value of the issuer’s public float in any 12 
month period. Larger issuers do not have this limitation.

 Unlike a PIPE, RDOs can be marketed and sold in 
various ways:

– Privately, to a select group of institutions or “accredited” 
individuals (like a PIPE); or

– Publicly, to a wider audience (including retail investors), 
as in a fully underwritten offering.



Benefits of an RDO
 RDOs have come into favor as (once the universal shelf 

registration is cleared by the SEC), the issuer can quickly 
issue registered shares to investors. Because there is no 
subsequent registration risk for investors, RDOs typically 
are priced more favorably for issuers than PIPEs. 

 An RDO is targeted to a small group of investors, much like 
private placements and PIPEs.

 Issuer can test the market without attracting market 
attention or speculative trading—transaction is announced 
immediately prior to pricing or at pricing.

 An RDO is usually cheaper and faster than a firm 
commitment transaction.



Downsides of an RDO

 An RDO is not as widely marketed or as widely 
distributed as a public offering.

 Issuer may run into issues with its exchange.

– If issuer sells >20% of the total shares outstanding at a 
discount prior to the offering, the offering may not be 
considered a “public offering”

– Certain exchanges analyze whether the offering is 
underwritten and the nature of the marketing process to 
determine if the offering is public



Downsides of an RDO (cont.)
 Even though an RDO is a registered offering, the stock exchanges may 

still not view it as a public offering (especially if the marketing is limited). 
As such, the 20% Rule (discussed above) could still be implicated. 

 Because an RDO is a registered offering, placement 
agents/underwriters and investors may request additional diligence 
items in the form of auditors comfort letters and legal opinions (including 
“10b-5” opinions). This adds cost to the transaction, so small RDOs may 
not be worth it. 

 If the RDO is marketed like a PIPE (privately, with no public 
announcement of the offering), Reg FD issues are still in play. 

 Care must be given to make sure offering materials (including 
subscription agreements) are not deemed “free writing prospectuses.” 

 FINRA approval of broker-dealer compensation issues in the both 
universal shelf registration and actual deal terms must be obtained. 



Regulation A Offerings



What is Regulation A?

 Regulation A (Reg A) was adopted under Section 
3(b) of the Securities Act in 1936 as an exemption 
from registration for small issues.

 Reg A allows companies to offer and sell securities 
to the public, but with more limited disclosure 
requirements.

 In March 2015, the SEC adopted final rules to 
expand Reg A into two tiers.



Features of Regulation A

 Tiers:

– Tier 1:  A company can raise up to $20 million in any 12-
month period

– Tier 2:  A company can raise up to $50 million in a 12-
month period

 An issuer of $20 million or less of securities can 
elect to proceed under Tier 1 or Tier 2.



Implications of Regulation A Expansion

 The final rules for offerings under Tier 1 and Tier 2 
build on the previous Reg A and largely retain 
existing provisions regarding issuer eligibility, 
offering circular contents, testing the waters, and 
“bad actor” disqualification. 

 The final rules modernize the Reg A filing process, 
create additional flexibility for issuers, and establish 
an ongoing reporting regime for certain issuers.



Rights Offerings



What is a Rights Offering?

 A rights offering typically provides an issuer's 
existing shareholders the opportunity to purchase a 
pro rata portion of additional shares of stock at a 
specific discounted price per share.

 All shareholders are given the right to purchase 
shares based on the number of shares they own on 
a specified record date.



Features of a Rights Offering

 Stock exchange rules do not require shareholder 
approval.

 The offering is typically open for 16 to 30 days, but 
securities laws do not require the offering to be 
open for a specified period of time.

 Most rights offerings involve non-transferable 
rights, but they may be structured so that the rights 
can be transferred. 



Benefits of a Rights Offering

 Because approval is not required, rights offerings 
can be completed more quickly  and more cheaply 
than other forms of financing.

 Since the offering is made to existing shareholders, 
less marketing is required.

 Sales commissions in a rights offering are often 
less than underwriting discounts in a follow-on 
offering.



Downsides of a Rights Offering

 If the rights offering is part of a larger capital raising 
effort, due to securities law and exchange rules, 
additional filings and procedures may be required 
that eliminate the time and cost benefits of the 
offering.

 A rights offering can result in more concentrated 
investor positions.



Rule 144A offerings



What is a Rule 144A Offering?

 A Rule 144A offering is an unregistered offer and 
sale of equity securities issued by a company 
whose equity securities are not listed on a U.S. 
exchange or quoted on a U.S. automated inter-
dealer quotation system.

 A Rule 144A equity offering is usually structured so 
that the issuer first sells newly issued securities to 
an “initial purchaser” in a private placement exempt 
from registration.  The purchaser can then reoffer 
and sell the restricted securities to qualified 
institutional buyers.



Features of a Rule 144A Offering

 Securities offered pursuant to Rule 144A must not 
be substantially identical to a class of securities 
that is listed or quoted.

 Issuers are not eligible to rely on Rule 144A for the 
sale of securities.  The initial purchasers may rely 
on it for the resale of securities.

 The ability to resell securities enables broker-
dealers to structure offerings that closely resemble 
firm commitment public offerings.



Benefits of a Rule 144A Offering

 The market often views a Rule 144A offering as a 
stepping stone to an IPO.

 Issuer need not publicly disclose innovative 
structures or sensitive information.

 There are limited FINRA filing requirements.

 Issuer has reduced liability under the Securities 
Act.



Downsides of a Rule 144A Offering

 Rule 144A offerings are limited to qualified 
institutional buyers.

 There is not an immediate and liquid market for the 
offered securities.

 An offering may result in the issuer becoming 
subject to SEC reporting requirements by crossing 
the holder of record threshold.



At-the-Market Offerings



What is an At-the-Market Offering?

 In an at-the-market (ATM) offering, a listed 
company sells newly issued shares in an existing 
trading market incrementally through a broker-
dealer at market prices.

 ATMs are used to raise additional capital, engage 
in balance sheet maintenance and finance small 
acquisitions.



How can ATMs be conducted?

 An equity distribution program provides a means 
for an issuer to conduct ATMs using a shelf 
registration statement to or through a broker-dealer.

 Each ATM offering is a takedown from the shelf 
registration statement.



Benefits of an ATM

 Issuers can quickly raise capital without having to 
market or announce the offering.

 ATMs do not impact the issuer’s stock price.

 The distribution costs for ATMs are usually less 
than for traditional follow-on offerings.

 ATMs involve limited prospectus preparation and 
delivery requirements.



Downsides of ATMs

 ATMs are much smaller than follow-on offerings, so 
they cannot be used to raise a large amount of 
capital.

 The price of the offering is not fixed, meaning the 
cost of capital will fluctuate with the market.

 ATMs are not as private as PIPE transactions or 
CMPOs. 



Equity Lines



What is an Equity Line?

 Under an equity line, an issuer enters into a 
purchase agreement with an investor that gives the 
issuer the right to “put” its securities to the investor 
at a maximum offering price.

 An issuer can structure the line as either a 
registered offering or a continuous private 
placement.



Considerations for Equity Line Issuers

 Equity lines are a dilutive form of financing.

 The lines often contribute to stock price volatility.

 The market often views equity lines as financings of 
last resort.



ATTORNEY ADVERTISEMENT. The contents of this document, current at the date of 
publication, are for reference purposes only and do not constitute legal advice. Where 
previous cases are included, prior results do not guarantee a similar outcome. Images of 
people may not be Foley personnel.
© 2017 Foley & Lardner LLP 

Thank You!
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