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Foley & Lardner, LLP 17th Annual 
National Director’s Institute, October 24 – 25, 2018 

 
“Environmental, Social and Governance” Reporting:  Boardrooms 

 Caught in the Crosshairs 
 

I. “ESG” in Context:  Definitions and Key Concepts 

 

Refer to Attachment A 
 

II. Panel Discussion Topics 

 
1. Factors driving the development and scope of a Corporate Social Responsibility 

(CSR) Program 

E.g., consumer demand; supply chain demand; corporate reputation; 
corporate citizenship; license to operate; community relations; investor 

interest; board concerns; executive leadership; European customers, etc. 

2. Informing the public and stakeholders about a company’s CSR program and 

successes 

E.g., website, annual report, third-party ESG reporting services, SEC 
filings, marketing materials 

3. ESG Reporting:  Assessment Tools and Organizations 
 

So many options – which ones and why? 

 
Refer to Attachment B for examples 

 
4. GRI Guidelines  - the gold standard? 

 

5. CDP (Carbon Disclosure Project) – GHG emissions, and so much more? 
 

6. Aligning to the UN Sustainable Development Goals 
 

1. UN Sustainable Development Goals App- https://sdgsinaction.com  

 
7. Institutional Shareholder Services (ISS) –  Environmental & Social QualityScore 

 
How does it work? What’s the impact? 

 

8. CSR and ESG Implementation:  Complications and Risks 

• Collecting data and managing the program in a complex organization 

https://sdgsinaction.com/
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• Over-reporting, underreporting and inaccuracies 

• Running CSR/ESG like a compliance program 
 

9. Investor reliance on ESG reporting 

 
10. Enforcement and Litigation Risks 

 
Proposed Sustainability Accounting Standards Board Standards 
 

Refer to Attachment C 
 

11. Board Involvement and Oversight  
 

12. Anticipating the trends in ESG reporting  
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Attachment A - Definitions and Key Concepts 

1. Sustainability:  

a. UN World Commission on Environment and Development: “Sustainable 
development is development that meets the needs of the present without 

compromising the ability of future generations to meet their own needs.”  
b. In the charter for the UCLA Sustainability Committee, sustainability is 

defined as: “the physical development and institutional operating practices 

that meet the needs of present users without compromising the ability of 
future generations to meet their own needs, particularly with regard to use and 

waste of natural resources. Sustainable practices support ecological, human, 
and economic health and vitality. Sustainability presumes that resources are 
finite, and should be used conservatively and wisely with a view to long-term 

priorities and consequences of the ways in which resources are used.” 
c. U.S. Environmental Protection Agency: “Sustainability is based on a simple 

principle: Everything that we need for our survival and well-being depends, 
either directly or indirectly, on our natural environment. To pursue 
sustainability is to create and maintain the conditions under which humans 

and nature can exist in productive harmony to support present and future 
generations.” 

 
2. Environmental, Social and Corporate Governance (ESG) Criteria: 

a. “Environmental, Social and Governance (ESG) Criteria is a set of standards 

for a company’s operations that socially conscious investors use to screen 
potential investments. Environmental criteria look at how a company 

performs as a steward of the natural environment. Social criteria examine how 
a company manages relationships with its employees, suppliers, customers 
and the communities where it operates. Governance deals with a company’s 

leadership, executive pay, audits, internal controls and shareholder rights.”  
See: Environmental, Social and Governance (ESG) Criteria | Investopedia 

https://www.investopedia.com/terms/e/environmental-social-and-governance-
esg-criteria.asp#ixzz5UPb8lbYb 

b. In general, corporations use ESG Criteria for setting goals, tracking progress 

and communicating sustainability and socially responsible performance. 
c. Investors use ESG Criteria for evaluating and comparing investment and 

target company sustainability and socially responsible performance. 
 

3. Corporate Social Responsibility (CSR): According to the United Nations Industrial 

Development Organization, which works to promote industrial development for 
poverty reduction, inclusive globalization and environmental sustainability, 

“Corporate Social Responsibility is a management concept whereby companies 
integrate social and environmental concerns in their business operations and 
interactions with their stakeholders. CSR is generally understood as being the way 

through which a company achieves a balance of economic, environmental and social 
imperatives (“Triple-Bottom-Line Approach”), while at the same time addressing the 

https://www.investopedia.com/terms/e/environmental-social-and-governance-esg-criteria.asp#ixzz5UPb8lbYb
https://www.investopedia.com/terms/e/environmental-social-and-governance-esg-criteria.asp#ixzz5UPb8lbYb
https://www.investopedia.com/terms/e/environmental-social-and-governance-esg-criteria.asp#ixzz5UPb8lbYb
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expectations of shareholders and stakeholders. In this sense it is important to draw a 
distinction between CSR, which can be a strategic business management concept, and 

charity, sponsorships or philanthropy. Even though the latter can also make a valuable 
contribution to poverty reduction, will directly enhance the reputation of a company 

and strengthen its brand, the concept of CSR clearly goes beyond that.” CSR involves 
an intersection of various issues: 

https://www.unido.org/our-focus/advancing-economic-
competitiveness/competitive-trade-capacities-and-corporate-

responsibility/corporate-social-responsibility-market- integration/what-csr 
 
 

4. Socially Responsible Investing (SRI):  
a. The Forum for Sustainable and Responsible Investment (US SIF) provides 

insight into this are: their mission is to rapidly shift investment practices 
toward sustainability, focusing on long-term investment and the generation of 
positive social and environmental impacts. https://www.ussif.org/sribasics 

The Forum offers a detailed explanation of these types of investments. 
i. SRI Investing:  Sustainable, responsible and impact investing (SRI) is 

an investment discipline that considers environmental, social and 
corporate governance (ESG) criteria to generate long-term competitive 
financial returns and positive societal impact. 

ii. Motivations: There are several motivations for sustainable, 
responsible and impact investing, including personal values and goals, 

institutional mission, and the demands of clients, constituents or plan 
participants. Sustainable investors aim for strong financial 
performance, but also believe that these investments should be used to 

contribute to advancements in social, environmental and governance 
practices. They may actively seek out investments—such as 

https://www.ussif.org/sribasics
https://www.unido.org/sites/default/files/styles/1_1_crop_widget/public/2012-11/CSR_01_0.jpg?itok=4FMJMPP2
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community development loan funds or clean tech portfolios—that are 
likely to provide important societal or environmental benefits. Some 

investors embrace SRI strategies to manage risk and fulfill fiduciary 
duties; they review ESG criteria to assess the quality of management 

and the likely resilience of their portfolio companies in dealing with 
future challenges. Some are seeking financial outperformance over the 
long term; a growing body of academic research shows a strong link 

between ESG and financial performance. 
iii. Terminology: Just as there is no single approach to SRI, there is no 

single term to describe it. Depending on their emphasis, investors use 
such labels as: “community investing,” “ethical investing,” “green 
investing,” “impact investing,” “mission-related investing,” 

“responsible investing,” “socially responsible investing,” “sustainable 
investing” and “values-based investing,” among others. 

iv. What strategies do sustainable and responsible investors use? 

Traditionally, responsible investors have focused on one or both of 
two strategies. The first is ESG incorporation, the consideration of 

environmental, community, other societal and corporate governance 
(ESG) criteria in investment analysis and portfolio construction across 

a range of asset classes. The second strategy, for those with shares in 
publicly traded companies, is filing shareholder resolutions and 
practicing other forms of shareholder engagement.  Examples of ESG 

incorporation strategies include: 
1. Positive/best- in-class screening: Investment in sectors, 

companies or projects selected for positive ESG performance 
relative to industry peers. This also includes avoiding 
companies that do not meet certain ESG performance 

thresholds. 
2. Negative/exclusionary screening: The exclusion from a fund or 

plan of certain sectors or companies involved in activities 
deemed unacceptable or controversial. 

3. ESG integration: The systematic and explicit inclusion by 

investment managers of ESG factors into financial analysis. 
4. Impact investing: Targeted investments aimed at solving social 

or environmental problems. 
5. Sustainability themed investing: The selection of assets 

specifically related to sustainability in single- or multi-themed 

funds. 
v. Who are sustainable, responsible and impact investors?  SRI 

investors consist of individuals as well as institutions.  Examples 
include: 

1. Individuals who invest, as part of their savings or retirement 

plans, in mutual funds that specialize in seeking companies 
with good labor and environmental practices. 
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2. Credit unions and community development banks that have a 
specific mission of serving low- and middle-income 

communities. 
3. Hospitals and medical schools that refuse to invest in tobacco 

companies. 
4. Foundations that support community development loan funds 

and other social impact investments in line with their missions. 

5. Religious institutions that file shareholder resolutions to urge 
companies in their portfolios to meet strong ethical and 

governance standards. 
6. Venture capitalists that identify and develop companies that 

produce environmental services, create jobs in low-income 

communities or provide other societal benefits. 
7. Responsible property funds that help develop or retrofit 

residential and commercial buildings to high energy efficiency 
standards. 

8. Public pension plan officials who have encouraged companies 

in which they invest to reduce their greenhouse gas emissions 
and to factor climate change into their strategic planning. 

 
5. United Nations Sustainable Development Goals: 

The UN Sustainable Development Goals are a collection of 17 global goals set by 

the United Nations General Assembly in 2015. The SDGs are part of Resolution 
70/1 of the United Nations General Assembly: “Transforming our World: the 

2030 Agenda for Sustainable Development." That has been shortened to "2030 
Agenda.” The goals are broad and interdependent, yet each has a separate list of 
targets to achieve. Achieving all 169 targets would signal accomplishing all 17 

goals. The SDGs cover social and economic development issues including 
poverty, hunger, health, education, global warming, gender equality, water, 

sanitation, energy, urbanization, environment and social justice.  
https://www.un.org/sustainabledevelopment/sustainable-development-goals/ 
 

  

https://www.un.org/sustainabledevelopment/sustainable-development-goals/
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Attachment B - ESG Reporting:  Assessment Tools and Organizations 

 

1. Global Reporting Initiative (“GRI”) 
a. GRI is an international independent standards organization that provides a 

framework for businesses, governments and other organizations to evaluate 
impacts on issues such as climate change, human rights and corruption. GRI’s 
framework for sustainability reporting seeks to help companies identify, 

gather and report this information in a clear and comparable manner. First 
launched in 2000, GRI’s sustainability reporting framework is now widely 

used by multinational organizations, governments, small and medium 
enterprises, NGOs and industry groups in more than 90 countries. In 2017, 63 
percent of the largest 100 companies, and 75 percent of the Global Fortune 

250 reported applying the GRI reporting framework. 
i. GRI was formed by CERES 

ii. Some have noted that the primary difference between SASB and GRI 
is that GRI looks at the company’s impacts on the world and the SASB 
looks at the world’s impacts on the company. SASB is focused on an 

investor audience whereas GRI is focused on a broader group of 
stakeholders.  

b. https://www.globalreporting.org/Pages/default.aspx 
c. https://www.greenbiz.com/article/can-gri-and-sasb-reporting-frameworks-be-

collaborative  

 
2. Carbon Disclosure Report (“CDP”) 

a. This organization is based in the United Kingdom and provides a framework 
for companies to disclose environmental impacts. Since 2002, over 6,000 
companies have publicly disclosed environmental information through CDP.  

The focus of the CDP is primarily on climate change impacts. 
b. https://www.cdp.net/en 

 
3. Dow Jones Sustainability Index 

a. The Dow Jones Sustainability index was launched in 1999, and is a group of 

indices evaluating the sustainability performance of thousands of companies 
trading publicly.  It includes the longest-running global sustainability 

benchmarks worldwide and has become a key reference point in sustainability 
investing for investors and companies.   

b. This index evaluates environmental and social performance, assessing issues 

such as corporate governance, risk management, branding, climate change 
mitigation, supply chain standards and labor practices. It includes general as 

well as industry-specific sustainability criteria for each of the 58 sectors 
identified. 

c. To be included in the index, companies are assessed and selected based on 

their long-term economic, social and environmental asset management plans. 
Selection criteria change each year and companies must continue to make 

improvements to their long-term sustainability plans in order to remain on the 

https://www.globalreporting.org/Pages/default.aspx
https://www.greenbiz.com/article/can-gri-and-sasb-reporting-frameworks-be-collaborative
https://www.greenbiz.com/article/can-gri-and-sasb-reporting-frameworks-be-collaborative
https://www.cdp.net/en
https://en.wikipedia.org/wiki/Sustainability
https://en.wikipedia.org/wiki/Risk_management
https://en.wikipedia.org/wiki/Dow_Jones_Sustainability_Indices#Assessment


8 
4819-4579-0839.5 

 

index. Indicies are updated annually and companies are monitored throughout 
the year. 

d. The assessment is based primarily on the results of a survey.  
e. Examples of some companies listed can be found at: 

https://www.securitymagazine.com/articles/88327-top-companies- listed-on-
dow-jones-sustainability- index 

 

4. Institutional Shareholder Services (“ISS”) 
a. ISS provides a variety of corporate governance solutions and systems for 

responsible investing, including ESG solutions and systems.  
b. ISS provides ESG screening, ratings and analytics designed to enable 

investors to develop and integrate responsible investing policies and practices 

into their investment strategies. 
c. In February 2018, ISS launched the Environmental & Social QualityScore to 

provide a data driven approach to measuring the quality of corporate 
disclosures on environmental and social issues, including sustainability 
governance, and to identify key disclosure omissions. Disclosure practices are 

defined by industry groups, based on the specific environmental and social 
risks identified in the industry. 

d. The initial launch of ISS’s Environmental & Social QualityScore covered a 
set of 1,500 companies across industries viewed as being most exposed to 
environmental and social risks, including: Energy, Materials, Capital Goods, 

Transportation, Automobiles & Components, and Consumer Durables & 
Apparel. An additional 3,500 companies across 18 industries will also be 

added. 
 

5. Reporting Risk:  The Sustainability Accounting Standards Board (“SASB”) 

Standards 
a. SASB was founded in 2011 to develop and disseminate sustainability 

accounting standards. SASB aims to integrate its standards into the Form 10-
K which must be filed with the SEC; in this sense it differs from initiatives 
such as the Global Reporting Initiative by working within the current system 

of financial regulation. The SASB aims to meet the need for industry-specific 
reporting standards and to make comparisons easier. A Sustainable Industry 

Classification System covering ten sectors and over 80 industries has been 
developed.  Standards have been developed based on specific industries. 
SASB provides downloadable standards broken out by industry on its website 

and you can search for the standards by ticker number. 
b. Current status:  SASB issued draft standards for a number of industries in the 

fall of 2017 and the comment period ended in December 2017.  A number of 
stakeholders and accounting firms commented.   

c. https://www.sasb.org/  

d. https://www.greenbiz.com/article/why-2018-could-be-breakthrough-year-sasb  
 

6. Delaware Certification Statute 

https://www.securitymagazine.com/articles/88327-top-companies-listed-on-dow-jones-sustainability-index
https://www.securitymagazine.com/articles/88327-top-companies-listed-on-dow-jones-sustainability-index
https://www.sasb.org/
https://www.greenbiz.com/article/why-2018-could-be-breakthrough-year-sasb
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a. On June 27, 2018, Delaware signed legislation enacting the Delaware 
Certification of Adoption of Transparency and Sustainability Standards Act, 

which became effective on October 1, 2018.  
b. The statute is the first of its kind and allows Delaware-governed entities a 

forum for demonstrating a commitment to corporate and social responsibility 
and sustainability.  

c. Companies that participate in the program can obtain a certification of 

adoption of transparency and sustainability standards from the Delaware 
Secretary of State. Obtaining the certificate involves the creation of a 

standards statement, which includes assessment standards, the payment of fees 
to the Delaware Secretary of State, and the company becoming a reporting 
entity. If a company is a reporting entity, it may disclose its participation in 

Delaware’s sustainability reporting program.  
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Attachment C – Enforcement and Litigation Risks 

a. Disclosures in SEC filings - Potential liability for material misstatements. 

b. Potential liability for statements made outside of SEC filings, in ESG reports, 
if erroneous ESG reports are referenced or hyperlinked in certified quarterly 

and annual reports.  
c. Statements in ESG reports often are not audited or verified. 
d. ESG statements on websites can be actionable if they are intended to reach the 

investing public. 
e. “Immaterial corporate puffing” vs. “materials statements.” 

f. Regulators may require a company to amend its report if it fails to adequately 
report on ESG issues. 

• https://www.forbes.com/sites/tedknutson/2018/06/22/investors-are-right-
to-consider-esg-risks-says-new-report-by-corporate-governance-
association/#3b075d8b7506 

g. Shareholder Suits 
h. Consumer Class Actions 

• False statements to consumers related to ESG topics 
i. Books and Records Requests 

• ESG reports can lead to requests for records that provide the basis for the 
claims in the ESG reports 

j. State/Municipal Litigation 

• E.g., NY-Exxon Climate Change case 
k. Fiduciary Duty of Directors to Shareholders 

• Allegations of oversight failures related to ESG issues.  

 

https://www.forbes.com/sites/tedknutson/2018/06/22/investors-are-right-to-consider-esg-risks-says-new-report-by-corporate-governance-association/#3b075d8b7506
https://www.forbes.com/sites/tedknutson/2018/06/22/investors-are-right-to-consider-esg-risks-says-new-report-by-corporate-governance-association/#3b075d8b7506
https://www.forbes.com/sites/tedknutson/2018/06/22/investors-are-right-to-consider-esg-risks-says-new-report-by-corporate-governance-association/#3b075d8b7506

