
11/19/2015

1

©2015 Foley & Lardner LLP
©2015 Foley & Lardner LLP • Attorney Advertising • Prior results do not guarantee a similar outcome • Models used are not clients but may be representative of clients • 777 E. Wisconsin Ave, Milwaukee, WI 53202 • 414.271.2400

Ethical Quandaries in
Business Negotiations

Mary K. Braza
Business Litigation & Dispute Resolution

Chair, Sports Industry Team



11/19/2015

2

In-house lawyers play many different roles
in negotiations – from lead negotiator, to

adviser, to client. The ethical rules can be a
trap for the uninformed – with problems

often surfacing only after a deal goes bad.

©2015 Foley & Lardner LLP

Truthfulness in Negotiations

Q. How do you know if a lawyer is lying?
A. When you see his lips move.
■ Perhaps the better question is: When may the

lawyer lie during negotiations and when does the
law forbid that?

■ “As a negotiator, a lawyer seeks a result
advantageous to the client but consistent with
requirements of honest dealings with others.”1

■ “Lawyers posture, threaten, bluff, wheedle,
obscure, misdirect, and, often, outright mislead
adversaries to obtain an advantage for their
clients.”2
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So what are the rules?

■The Preamble points out that lawyers play
various functions: advisor, advocate,
negotiator, evaluator – and for in-house
lawyers, at times, client and business person.

■The Preamble also states that “in all
professional functions a lawyer should be
competent, prompt, and diligent.”

■“A lawyer’s conduct should conform to the
requirements of the law, both in professional
service to clients and personal affairs.”

©2015 Foley & Lardner LLP

So… what are the rules?

■ Rule 1.2 (a) requires a lawyer to abide by a client’s
decisions concerning the objectives of the representation
and requires a lawyer to consult with the client as to means
by which they are to be pursued.

■ Rule 1.2 (d) forbids a lawyer from counseling or assisting a
client “in conduct the lawyer knows is criminal or
fraudulent”
− (But allows the lawyer “to discuss with a client and counsel or

assist a client to make a good faith effort to determine the
validity, scope, meaning and application of the law.”)

■ Rule 1.4 requires a lawyer to communicate with a client,
including “about any relevant limitations on the lawyer’s
conduct when the lawyer knows that the client expects
assistance not permitted by the Rules of Professional
Conduct or other law.”
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So… what are the rules?

■ Rule 4.1: Truthfulness in Statements Made to Others

“ a lawyer shall not knowingly:

− make a false statement of material fact or law to a 3rd

person; or

− fail to disclose a material fact to a 3rd person when
disclosure is necessary to avoid assisting a criminal or
fraudulent act by a client, unless disclosure is prohibited by
Rule 1.6.”

■ In other words:
− No lying on facts or law

− No holding back important facts …disclosure of which would avoid a
crime or fraud

©2015 Foley & Lardner LLP

A Digression: The Crime/Fraud
Exception to Confidentiality
■ Rule 1.6 deals with Confidentiality
(a)“A lawyer shall not reveal information…unless the client gives informed
consent, except for disclosures that are impliedly authorized and except as
stated in pars. (b) and (c).
(b) “ A lawyer shall reveal information …to the extent the lawyer reasonably
believes necessary to prevent the client from committing a criminal or
fraudulent act that the lawyer reasonably believes is likely to result in death or
substantial bodily harm or in substantial injury to the financial interest or
property of another.
(c) “A lawyer may reveal information to the extent the lawyer believes
reasonably necessary :

(1) to prevent reasonably likely death or bodily harm;
(2) prevent, mitigate, rectify substantial injury to financial interests or property of
another that is reasonably certain to result or has resulted from client’s crime or
fraud where lawyer’s services were used
(3) to secure legal advice for the lawyer;
(4) to establish a claim or defense in a controversy between lawyer and client;
(5) to comply with other law or court order.



11/19/2015

5

©2015 Foley & Lardner LLP

So… what are the rules?

 Rule 4.4 states that “a lawyer shall not use
means that have no substantial purpose other
than to harass, delay or burden a third
person…”

 Rule 8.4(c): “It is professional misconduct for a
lawyer to engage in conduct involving
dishonesty, fraud, deceit or misrepresentation”

©2015 Foley & Lardner LLP

What Do the Rules
Really Mean?
■ Certain statements are not “material facts”: Comment 2 to Rule 4.1:

“Under generally accepted conventions in negotiation, certain types of statements
ordinarily are not taken as statements of material fact. Estimates of price or value
…and a party’s intentions as to an acceptable settlement of a claim are ordinarily
in this category, and so is the existence of an undisclosed principal except where
nondisclosure would constitute fraud.”

■ Puffery and Posturing: ABA Formal Ethics Opinions 06-439 and 93-370:
− Parties often understate willingness to make concessions or compromise
− Parties also exaggerate or understate strengths or weaknesses of factual or

legal positions
− This is “puffery” or “posturing” and is distinguishable from false statements of

material fact
− But a party’s actual bottom line or negotiating authority given to a lawyer is a

material fact
− If a judge is the mediator, rules are the same – and lawyer should decline to

answer questions about “bottom line” or “limits of authority to settle”
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What do the Rules
Really Mean?
■ Weaknesses in a Case: ABA Formal Ethics Opinion 94-387

− As a general rule, no duty to disclose weaknesses in a case and
doing so without client consent would violate Rules 1.3
(diligence) and 1.6 (confidentiality).

− Lawyer may not make affirmative misrepresentations of facts or
suggest that he or she plans to do something (e.g., file suit) when
there is no intention to do so.

■ Correcting Mistakes or Misimpressions: Comment 1 to Rule 4.1:
− “A lawyer …generally has no affirmative duty to inform an

opposing party of relevant facts.”
− But, “A misrepresentation can occur if the lawyer incorporates or

affirms a statement of another person that the lawyer knows is
false.”

− “Misrepresentations can also occur by partially true but
misleading statements or omissions that are the equivalent of
false statements.”

©2015 Foley & Lardner LLP

How Do the Rules Get
Applied in Negotiations?

■ Oil pipeline leaked onto land owned by 100 different
property owners. Pipeline company’s lawyer told
opposing counsel that her client “would not pay more
than $100,000 to settle” an individual property
owner’s claim. In fact, client had paid up to $650,000
to settle other claims. After case was settled,
landowners sued for fraud. Rule 4.1 violation?

■ Result?
“Texaco’s statement was mere puffery in arms length
negotiations between opposing counsel. [The] statement was
simply not a misrepresentation of a material fact”

Williams v. Texaco Refining and Marketing Inc. 53 F. 3d 330
(4th Cir. 1995)(unpublished)
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How Do the Rules Get
Applied in Negotiations?
Plaintiff was injured in two successive automobile crashes less than a week apart.
Plaintiff’s lawyer approached insurers for other drivers in each accident separately. He
stated during settlement negotiations that: (1) the plaintiff has incurred medical
expenses of “almost $1,500,” when at the time the expenses were $900; (2) the
plaintiff “could not participate in any activity which requires the slightest bit of physical
exertion,” when Plaintiff’s doctor had assigned him only 5% disability; and (3) did not
tell either insurer about the other accident.

Should the lawyer be disciplined?

■ (1) The claims for medical expenses “were clearly presented as approximations and
in round numbers”;

■ (2) the statements as to physical condition were obvious hyperbole: “No one —
certainly no experienced insurance adjuster — could be expected to take the
statements at face value”;

■ (3) while the lawyer did not inform the insurers of the other accident, a plaintiff’s
attorney “is not under an ethical obligation to disclose all facts that might prove
detrimental to a client’s claim.”

Statewide Grievance Committee v. Gillis, NO. CV03-0479677 S (Conn. Super. Ct.
2004)

©2015 Foley & Lardner LLP

How Do the Rules Get
Applied in Negotiations?
Plaintiff is injured by a product manufactured by client. In the course of
settlement negotiations, public sources report that client is on the verge of
bankruptcy. Hearing this, plaintiff’s counsel agrees to accept pennies on the
dollar in settlement. Lawyer knows that client has insurance that will pay the
claim in full. Lawyer does not disclose the existence of insurance.

Rule 4.1 violation?
■ While an attorney has a duty not to mislead intentionally, either directly or

indirectly, an attorney is not ethically obligated to prevent an attorney from
relying on incorrect information which emanated from another source.”

Situation different if lawyer showed newspaper articles to opposing counsel?
■ If lawyer is the source of the adversary’s misinformation, the “the lawyer

should take such steps as may be necessary to disabuse the adversary
from continued reliance on the misimpression created by the prior
misrepresentation.”

NYCA Ethics Op. No. 71 (2003)
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How Do the Rules Get
Applied in Negotiations?
Rapistan terminated its distributor, L & H, who then brought an arbitration proceeding
for wrongful termination. Arbitration was conducted by a three-person panel. One of
the arbitrators had social contacts with Rapistan’s executives, including going on an
all-expense-paid fishing trip a month before arbitration. Lawyer did not disclose
arbitrator’s dealings with Rapistan executives. L&H lost, then challenged the
arbitration, which was vacated. L&H sued Rapistan’s lawyer for negligent
misrepresentation to recover attorneys fees spent in original arbitration.

Result? Good news…bad news.

■ “The fraud alleged …is based solely on nondisclosure. Nowhere is it claimed that [Lawyer]
affirmatively misrepresented that his client had no prior contacts with [arbitrator], nor are
there any facts supporting an allegation that [Lawyer] actively took steps to conceal the facts
of the relationships.”

■ “[Lawyer] may have had an ethical duty to disclose the prior contacts between his client and
the arbitrator. . . . However, an ethical duty of disclosure is not intended to run to the personal
benefit of an attorney's adversary. Rather, the duty of disclosure is for the benefit of the
tribunal and is an obligation imposed upon an attorney to aid the administration of justice.
This duty to disclose cannot be the basis for imposing civil liability on an attorney. A violation
of the Rules of Professional Conduct cannot give rise to a private action against an attorney.”

(continued)

©2015 Foley & Lardner LLP
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How Do the Rules Get
Applied in Negotiations?
(continued)

■ “We do not intend by this decision to insulate an attorney from liability to his or her adversary for fraud. An
attorney who makes affirmative misrepresentations to an adversary, or conspires with his or her client, or
takes other active steps to conceal the client's fraud from the adversary may be liable for fraud.”

■ “Also, the adversary party is not without a remedy. He or she can pursue a fraud action against the person
actually causing the loss: the attorney's client who may have made an intentional misrepresentation.”

L & H AIRCO, INC. v. RAPISTAN CORP., 446 N.W. 2d 372 (Minn. 1989)
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How Do the Rules Get
Applied in Negotiations?
Lawyer represents a patent holder and is aware of potentially invalidating
prior art. Lawyer contacts a company whose product infringes the patent and
proposes a pre-litigation settlement – without disclosing the prior art.

A problem?

When looking at whether a lawyer had to disclose that the statute of
limitations had run on a claim, the ABA said:

■ “The ethics rules do not preclude a lawyer from negotiating over the claim
without informing the opposing party of this potentially fatal defect.”

■ The lawyer in this situation must be careful not to make any affirmative
misrepresentations about the facts showing that the claim is time-barred,
or suggest she will file suit if she has no intention of doing so.”

ABA Formal Op. 94-387 (1994)

©2015 Foley & Lardner LLP

How Do the Rules Get
Applied in Negotiations?

■ You represent the seller in an acquisition. Opposing counsel
demands an “impossible” rep be included in the
documentation. You know the rep will be untrue on signing.

■ Options?

− Weaken the rep

− Gut the rep in the disclosure schedule

■ If those fail, you can’t endorse the rep (it is a false statement
of a material fact)(Rule 4.1(a))

■ You need to tell the Buyer that the rep is untrue (Rule 4.1(b))



11/19/2015

10

©2015 Foley & Lardner LLP
19

Contract Drafting

Ethical Rules that deal with competency, abiding
by a client’s objectives in representation,
truthfulness in dealing with third parties also
come into play in contract drafting.

©2015 Foley & Lardner LLP

How Do the Rules Get Applied in
Contract Drafting?
Buyer and Seller shake hands on key terms. Seller’s lawyer offers to prepare the first draft.
In doing so, she makes some provisions wildly favorable to Seller, makes broad reps &
warranties but buries catch-all exclusions in the exceptions schedule, and includes a
double-negative in a key clause that is contrary to the oral agreement and clearly in Buyer’s
favor.

Can the Buyer’s lawyer insist on changes to the Seller-favorable clause, but not point out
the error?

■ Authorities differ on this one.

■ ABA Informal Op. 86-1518 concludes that under Rules 1.2 and 4.1, a lawyer has a duty
to disclose the mistake in the draft and agree to reform the agreement after the fact.

■ The ABA Op. says because the client had already agreed to the provision, the lawyer
does not even need to disclose the change to the client.

■ The Maryland State Bar Comm. on Ethics went the other way in Ethics Docket 89-44

■ But warned the lawyer to explain to the client (see Rule 1.4(b)) information necessary to
permit the client to make an informed decision, including that the other party may bring
a reformation action, the likelihood of success of such an action, and the cost of
defending it.
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How Do the Rules Get Applied in
Contract Drafting?
D-H Corp. lays off its staff lawyer as part of a restructuring. Lawyer for D-H tenders a
draft release. The fired staff lawyer returns it, saying that it is acceptable, and both
parties sign it. However, the fired lawyer made changes in the draft (releasing all
claims “except claims of age discrimination and breach of contract.”) and did not call
those changes to D-H’s attention. Superficially, the two drafts appeared identical. Staff
lawyer sues for age discrimination and D-H asks court to reform the release, claiming
it was procured by fraud.
Result?
■ “ We unanimously affirm the lower court's finding of fraud on the summary

judgment motion. There was but one conclusion that can be drawn from this
evidence: Hand committed fraud by not informing Dayton-Hudson of the changes
he made in the release.”

■ “D-H was excused from not having read the new document because the general
rule of being held responsible for contracts one signs, even if one has not read
them, "is not applicable when the neglect to read is not due to carelessness alone,
but was induced by some stratagem, trick, or artifice on the part of the one seeking
to enforce the contract."

■ Concurrence went even further, finding staff lawyer’s acts amounted to
“unconscionable conduct as an attorney upon whom D-H had a reasonable right to
rely as a former client ”

Hand v. Dayton-Hudson, 775 F. 2d 757 (6th Cir. 1985)

©2015 Foley & Lardner LLP

How Do the Rules Get Applied in
Contract Drafting?

Buyer and Seller negotiate lengthy Asset Purchase Agreement.
In the 10th round, lawyer for the Buyer changes a term, and
lawyer for the Seller agrees. But Buyer’s lawyer did not inform
Seller that the change has a ripple effect, altering another
provision in the agreement in a way that is unfavorable to Seller.

Result?
■ My vote is that there was no duty to disclose the impact of the change. A

lawyer does not have to educate opposing counsel on the legal effect of a
contract provision, as long as no affirmative representation is made.

■ Is the result different if the change is made in a real-time drafting program,
such as Google docs?
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How Do the Rules Get Applied in
Contract Drafting?
Backdating – not unusual for parties to want a contract to cover the period
before the contract is actually signed.
■ But it is tricky business, at best. Excellent article in Business Lawyer 2008

and a shorter piece with some practical tips.
■ While there is nothing inherently illegal or unethical about backdating

contracts, it can be fraudulent or even criminal.
■ And lawyers have gotten into ethical jams in doing so

− A very good tax practitioner back dated an investment contract so he and his
clients could take advantage of a tax loophole that closed two months before
the contract was signed; he faced criminal penalties and was disbarred

Florida Bar v. Adler, 505 So. 2d 1334 (1987)
− A lawyer was disciplined for making a false statement of fact on a deed that was

backdated – even though her understanding was that date reflected the date of
the land sale

Comm. On Prof. Ethics of Iowa Bar v. O’Donohue, 426 N.W.2d 166 (1988)

In both cases, the question turned on intent – and the courts strictly applied
the Rules against the lawyers.

©2015 Foley & Lardner LLP

How Do the Rules Get Applied in
Contract Drafting?

■Lessons from the Backdating cases:

−Know the substantive law on backdating

− Think about the practical consequences

− The lawyer needs to be a gatekeeper

− Lawyers can cross the line from facilitators to
principals and incur direct liability as well as be
subject to disciplinary proceedings
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Questions?

Mary K. Braza
414.297.5505

mbraza@foley.com
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Rules Discussed
SCR 20:4.1 Truthfulness in statements to others.
(a) In the course of representing a client a lawyer shall not knowingly:

(1) make a false statement of a material fact or law to a 3rd person; or
(2) (2) fail to disclose a material fact to a 3rd person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless

disclosure is prohibited by SCR 20:1.6

ABA Comment: Misrepresentation. [1] A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no affirmative duty
to inform an opposing party of relevant facts. A misrepresentation can occur if the lawyer incorporates or affirms a statement of another person that the
lawyer knows is false. Misrepresentations can also occur by partially true but misleading statements or omissions that are the equivalent of affirmative false
statements. For dishonest conduct that does not amount to a false statement or for misrepresentations by a lawyer other than in the course of representing
a client, see Rule 8.4.

Statements of Fact. [2] This Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact can depend on the
circumstances. Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact.
Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are ordinarily in this
category, and so is the existence of an undisclosed principal except where nondisclosure of the principal would constitute fraud. Lawyers should be mindful
of their obligations under applicable law to avoid criminal and tortious misrepresentation.

Crime or Fraud by Client. [3] Under Rule 1.2 (d), a lawyer is prohibited from counseling or assisting a client in conduct that the lawyer knows is criminal or
fraudulent. Paragraph (b) states a specific application of the principle set forth in Rule 1.2 (d) and addresses the situation where a client’s crime or fraud
takes the form of a lie or misrepresentation. Ordinarily, a lawyer can avoid assisting a client’s crime or fraud by withdrawing from the representation.
Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm an opinion, document, affirmation or the like. In
extreme cases, substantive law may require a lawyer to disclose information relating to the representation to avoid being deemed to have assisted the
client’s crime or fraud. If the lawyer can avoid assisting a client’s crime or fraud only by disclosing this information, then under paragraph (b) the lawyer is
required to do so, unless the disclosure is prohibited by Rule 1.6.
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SCR 20:1.2 Scope of representation and allocation of authority between lawyer and client.

(a) Subject to pars. (c) and (d), a lawyer shall abide by a client’s decisions concerning the objectives of
representation and, as required by SCR 20:1.4, shall consult with the client as to the means by which they
are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry
out the representation. A lawyer shall abide by a client’s decision whether to settle a matter. In a criminal
case or any proceeding that could result in deprivation of liberty, the lawyer shall abide by the client’s
decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and
whether the client will testify.

(b) A lawyer’s representation of a client, including representation by appointment, does not constitute an
endorsement of the client’s political, economic, social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances
and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal
or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a
client and may counsel or assist a client to make a good faith effort to determine the validity, scope,
meaning or application of the law.

(e) When a lawyer has been retained by an insurer to represent an insured pursuant to the terms of an
agreement or policy requiring the insurer to retain counsel on the client’s behalf, the representation may be
limited to matters related to the defense of claims made against the insured. In such cases, the lawyer shall,
within a reasonable time after being retained, inform the client in writing of the terms and scope of the
representation the lawyer has been retained by the insurer to provide

©2015 Foley & Lardner LLP
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ABA Comment to Rule 1.2:

Allocation of Authority between Client and Lawyer.

[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be served by legal representation, within the
limits imposed by law and the lawyer’s professional obligations. The decisions specified in paragraph (a), such as whether to settle a civil
matter, must also be made by the client. See Rule 1.4 (a) (1) for the lawyer’s duty to communicate with the client about such decisions. With
respect to the means by which the client’s objectives are to be pursued, the lawyer shall consult with the client as required by Rule 1.4 (a) (2)
and may take such action as is impliedly authorized to carry out the representation.

[2] On occasion, however, a lawyer and a client may disagree about the means to be used to accomplish the client’s objectives. Clients
normally defer to the special knowledge and skill of their lawyer with respect to the means to be used to accomplish their objectives,
particularly with respect to technical, legal and tactical matters. Conversely, lawyers usually defer to the client regarding such questions as
the expense to be incurred and concern for third persons who might be adversely affected. Because of the varied nature of the matters about
which a lawyer and client might disagree and because the actions in question may implicate the interests of a tribunal or other persons, this
Rule does not prescribe how such disagreements are to be resolved. Other law, however, may be applicable and should be consulted by the
lawyer. The lawyer should also consult with the client and seek a mutually acceptable resolution of the disagreement. If such efforts are
unavailing and the lawyer has a fundamental disagreement with the client, the lawyer may withdraw from the representation. See Rule 1.16
(b) (4). Conversely, the client may resolve the disagreement by discharging the lawyer. See Rule 1.16 (a) (3).

Criminal, Fraudulent and Prohibited Transactions.

[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a crime or fraud. This prohibition, however,
does not preclude the lawyer from giving an honest opinion about the actual consequences that appear likely to result from a client’s
conduct. Nor does the fact that a client uses advice in a course of action that is criminal or fraudulent of itself make a lawyer a party to the
course of action. There is a critical distinction between presenting an analysis of legal aspects of questionable conduct and recommending
the means by which a crime or fraud might be committed with impunity. [10] When the client’s course of action has already begun and is
continuing, the lawyer’s responsibility is especially delicate. The lawyer is required to avoid assisting the client, for example, by drafting or
delivering documents that the lawyer knows are fraudulent or by suggesting how the wrongdoing might be concealed. A lawyer may not
continue assisting a client in conduct that the lawyer originally supposed was legally proper but then discovers is criminal or fraudulent. The
lawyer must, therefore, withdraw from the representation of the client in the matter. See Rule 1.16 (a). In some cases, withdrawal alone
might be insufficient. It may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion, document,
affirmation or the like. See Rule 4.1.
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ABA Comment to Rule 1.2, Criminal, Fraudulent and Prohibited Transactions, Cont’d.

[12] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, a lawyer
must not participate in a transaction to effectuate criminal or fraudulent avoidance of tax liability. Paragraph (d)
does not preclude undertaking a criminal defense incident to a general retainer for legal services to a lawful
enterprise. The last clause of paragraph (d) recognizes that determining the validity or interpretation of a
statute or regulation may require a course of action involving disobedience of the statute or regulation or of the
interpretation placed upon it by governmental authorities.

[13] If a lawyer comes to know or reasonably should know that a client expects assistance not permitted by the
Rules of Professional Conduct or other law or if the lawyer intends to act contrary to the client’s instructions, the
lawyer must consult with the client regarding the limitations on the lawyer’s conduct. See Rule 1.4 (a) (5).

©2015 Foley & Lardner LLP
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SCR 20:1.6 Confidentiality.

(a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, except for
disclosures that are impliedly authorized in order to carry out the representation, and except as stated in pars. (b) and (c).

(b) (b) A lawyer shall reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary to
prevent the client from committing a criminal or fraudulent act that the lawyer reasonably believes is likely to result in death or
substantial bodily harm or in substantial injury to the financial interest or property of another.

(c) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

(1) to prevent reasonably likely death or substantial bodily harm;

(2) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or
has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services;

(3) to secure legal advice about the lawyer’s conduct under these rules;

(4) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to
a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations
in any proceeding concerning the lawyer’s representation of the client; or

(5) to comply with other law or a court order

Wisconsin Committee Comment: The rule retains in paragraph (b) the mandatory disclosure requirements that have been a part of the
Wisconsin Supreme Court Rules since their initial adoption. Paragraph (c) differs from its counterpart, Model Rule 1.6 (b), as necessary
to take account of the mandatory disclosure requirements in Wisconsin. The language in paragraph (c) (1) was changed from
“reasonably certain” to “reasonably likely” to comport with sub. (b). Due to substantive and numbering differences, special care should
be taken in consulting the ABA Comment.
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ABA Comment to Rule 1.6:

[1] This Rule governs the disclosure by a lawyer of information relating to the representation of a client during the lawyer’s representation of
the client.. . .

[2] A fundamental principle in the client−lawyer relationship is that, in the absence of the client’s informed consent, the lawyer must not 
reveal information relating to the representation. . . .

[3] The principle of client−lawyer confidentiality is given effect by related bodies of law: the attorney−client privilege, the work product 
doctrine and the rule of confidentiality established in professional ethics. . . . The rule of client−lawyer confidentiality applies in situations 
other than those where evidence is sought from the lawyer through compulsion of law. The confidentiality rule, for example, applies not only
to matters communicated in confidence by the client but also to all information relating to the representation, whatever its source. A lawyer
may not disclose such information except as authorized or required by the Rules of Professional Conduct or other law.

Disclosure Adverse to Client.

[6] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the confidentiality of information relating to
the representation of their clients, the confidentiality rule is subject to limited exceptions. Paragraph (b) (1) recognizes the overriding value of
life and physical integrity and permits disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm. Such
harm is reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a person will suffer such
harm at a later date if the lawyer fails to take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has
accidentally discharged toxic waste into a town’s water supply may reveal this information to the authorities if there is a present and
substantial risk that a person who drinks the water will contract a life− threatening or debilitating disease and the lawyer’s disclosure is 
necessary to eliminate the threat or reduce the number of victims.

[7] Paragraph (b) (2) is a limited exception to the rule of confidentiality that permits the lawyer to reveal information to the extent necessary
to enable affected persons or appropriate authorities to prevent the client from committing a crime or fraud, as defined in Rule 1.0 (d), that is
reasonably certain to result in substantial injury to the financial or property interests of another and in furtherance of which the client has
used or is using the lawyer’s services. Such a serious abuse of the client−lawyer relationship by the client forfeits the protection of this Rule. 
The client can, of course, prevent such disclosure by refraining from the wrongful conduct. Although paragraph (b) (2) does not require the
lawyer to reveal the client’s misconduct, the lawyer may not counsel or assist the client in conduct the lawyer knows is criminal or fraudulent.
See Rule 1.2 (d). See also Rule 1.16 with respect to the lawyer’s obligation or right to withdraw from the representation of the client in such
circumstances, and Rule 1.13 (c), which permits the lawyer, where the client is an organization, to reveal information relating to the
representation in limited circumstances.
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[8] Paragraph (b) (3) addresses the situation in which the lawyer does not learn of the client’s crime or fraud until after it has been
consummated. Although the client no longer has the option of preventing disclosure by refraining from the wrongful conduct, there will be
situations in which the loss suffered by the affected person can be prevented, rectified or mitigated. In such situations, the lawyer may
disclose information relating to the representation to the extent necessary to enable the affected persons to prevent or mitigate reasonably
certain losses or to attempt to recoup their losses. Paragraph (b) (3) does not apply when a person who has committed a crime or fraud
thereafter employs a lawyer for representation concerning that offense.

[9] A lawyer’s confidentiality obligations do not preclude a lawyer from securing confidential legal advice about the lawyer’s personal
responsibility to comply with these Rules. In most situations, disclosing information to secure such advice will be impliedly authorized for the
lawyer to carry out the representation. Even when the disclosure is not impliedly authorized, paragraph (b) (4) permits such disclosure
because of the importance of a lawyer’s compliance with the Rules of Professional Conduct.

[10] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client’s conduct or other misconduct of the lawyer
involving representation of the client, the lawyer may respond to the extent the lawyer reasonably believes necessary to establish a defense.
The same is true with respect to a claim involving the conduct or representation of a former client. Such a charge can arise in a civil, criminal,
disciplinary or other proceeding and can be based on a wrong allegedly committed by the lawyer against the client or on a wrong alleged by a
third person, for example, a person claiming to have been defrauded by the lawyer and client acting together. The lawyer’s right to respond
arises when an assertion of such complicity has been made. Paragraph (b) (5) does not require the lawyer to await the commencement of an
action or proceeding that charges such complicity, so that the defense may be established by responding directly to a third party who has
made such an assertion. The right to defend also applies, of course, where a proceeding has been commenced.

[11] A lawyer entitled to a fee is permitted by paragraph (b) (5) to prove the services rendered in an action to collect it. This aspect of the Rule
expresses the principle that the beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary.

[12] Other law may require that a lawyer disclose information about a client. Whether such a law supersedes Rule 1.6 is a question of law
beyond the scope of these Rules. When disclosure of information relating to the representation appears to be required by other law, the
lawyer must discuss the matter with the client to the extent required by Rule 1.4. If, however, the other law supersedes this Rule and requires
disclosure, paragraph (b) (6) permits the lawyer to make such disclosures as are necessary to comply with the law.
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[13] A lawyer may be ordered to reveal information relating to the representation of a client by a court or by another tribunal or governmental
entity claiming authority pursuant to other law to compel the disclosure. Absent informed consent of the client to do otherwise, the lawyer
should assert on behalf of the client all nonfrivolous claims that the order is not authorized by other law or that the information sought is
protected against disclosure by the attorney−client privilege or other applicable law. In the event of an adverse ruling, the lawyer must 
consult with the client about the possibility of appeal to the extent required by Rule 1.4. Unless review is sought, however, paragraph (b) (6)
permits the lawyer to comply with the court’s order.

[14] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the disclosure is necessary to accomplish one of the
purposes specified. Where practicable, the lawyer should first seek to persuade the client to take suitable action to obviate the need for
disclosure. In any case, a disclosure adverse to the client’s interest should be no greater than the lawyer reasonably believes necessary to
accomplish the purpose. If the disclosure will be made in connection with a judicial proceeding, the disclosure should be made in a manner
that limits access to the information to the tribunal or other persons having a need to know it and appropriate protective orders or other
arrangements should be sought by the lawyer to the fullest extent practicable.

[15] Paragraph (b) permits but does not require the disclosure of information relating to a client’s representation to accomplish the purposes
specified in paragraphs (b) (1) through (b) (6). In exercising the discretion conferred by this Rule, the lawyer may consider such factors as the
nature of the lawyer’s relationship with the client and with those who might be injured by the client, the lawyer’s own involvement in the
transaction and factors that may extenuate the conduct in question. A lawyer’s decision not to disclose as permitted by paragraph (b) does
not violate this Rule. Disclosure may be required, however, by other Rules. Some Rules require disclosure only if such disclosure would be
permitted by paragraph (b). See Rules 1.2 (d), 4.1 (b), 8.1, and 8.3. Rule 3.3, on the other hand, requires disclosure in some circumstances
regardless of whether such disclosure is permitted by this Rule. See Rule 3.3 (c).


