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2018 NDI Executive Exchange 

Evaluating Acquisitions in the Boardroom 

10:25am – 11:25am 

• Current M&A Trends 

o Market overview – given the current M&A market, how difficult is it to convince your 
board to pay higher valuations? 

o Risk evaluation and mitigation – use of representation and warranty insurance; integration 
issues and use of an integration advisor; managing, monitoring and reporting on success of 
deal. 

o Recent Delaware cases. 

o Leaks. 

• Effective use of investment bankers 

o Sell-side – insight into industry M&A trends; set valuation expectations; prepare go-to-
market strategies; prepare a CIM; identify and contact potential buyers; establish a formal 
bid process; setup and maintain the data room. 

o Buy-side – evaluate the potential target and its industry to set a preliminary valuation; 
assess the strategic fit of a potential target; identify and quantify synergy opportunities; 
create a bidding strategy; identify potential issues in the diligence process.  

o Fairness opinions – detailed valuation of a company that is presented to the board of the 
selling company that concludes whether or not the deal is “fair” based on the purchase 
price and structure.  

• Use of representation and warranty insurance  

o Pros – limits sellers’ post-closing liability for breaches of representations and warranties; 
eliminates the need for an escrow account; longer survival period of representations; avoids 
indemnity collection issues; avoids extensive negotiation of indemnity provisions. 

o Cons – exclusions from coverage; adds time to the deal process; payment of policy 
premium. 

• Recent Delaware Case 

o MAC – historically, all Delaware cases seeking to “undo” a deal due to a MAC resulted in 
requiring the acquirer to close, even if there was a significant diminishment in the target’s 
value.  On October 1, 2018, Vice Chancellor Laster’s decision in Akorn Inc. v. Fresenius 
KABI AG found that the severe decline of Akorn’s business after it agreed to be acquired 
by Fresenius constituted a MAC.  While Akorn presents a stark set of facts and the 
Delaware Supreme Court has yet to have the final word in the case (Akorn intends to 
appeal) the decision is a notable departure from past practice.  

• Joint ventures 

o Pros – access to additional resources; share risks and costs; increase opportunities for 
growth; can be a short-term arrangement. 

o Cons – workplace cultures and management styles may differ; lack of full control over the 
project; power struggle between parties. 

o When do they make sense? 
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• Dealing with leaks 

o According to the 2018 Intralinks Annual M&A Leaks Report, 8% of worldwide mergers 
and acquisitions in 2017 were leaked prior to announcement, down from 8.6% of such 
deals in 2016. 

o Intentional leaks – hostile takeover; lack of bidders; desire a higher purchase price. 

o Consequences – higher purchase prices; insider trading charges; regulatory risks; gauge 
stockholder response. 

o How do you deal with leaks that may come through the sell-side process (e.g., PE firms 
looking to roll-up the industry)? 

o Preventing leaks – easy when the deal team is 10 people; difficult once the deal team is 
100+ people. 

o Preparing for leaks – PR team should have a leak strategy. 

o Use and abuse of social media. 

o Problems with social media: 

▪ Posting on FB where you are and where you’re going. 

▪ LinkedIn requests during deals. 

▪ Internal NDA policy. 

• Working with your board 

o What’s your strategy to work with the board on acquisitions? 

o How do you communicate with the board throughout the acquisition process? 

o How do you work through the process of gaining the board’s approval? 

• Factors specified by SEC regulations for discussion in merger proxy statements: 

o How useful are these factors? 

o How do boards actually evaluate deals? 

o Are private companies different? 

• Engaging independent counsel 

o When does a board need independent counsel? 

o How does a board identify independent counsel? 

o What does it mean to be independent? 

o Use of general corporate counsel?  

• Hostile deals 

o How involved is the board in this process?  

• Cross-border deals 

o Risk of economic nationalism. 

o Risk of litigation. 


