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TOP TAKEAWAYS

International and Emerging Market Issues in the Boardroom

1. Legal Considerations

a. UK Bribery Act: The UK Bribery Act is more aggressive than the FCPA in that it applies to both public and
private sector bribery and includes corporate liability for failing to prevent bribery. Appropriate risk
assessments, due diligence, communication and training, and monitoring and review are key defenses to
liability under the Act.

b. Foreign Corrupt Practices Act: A company cannot ensure compliance with the FCPA merely by enacting
procedures and sending regular notices. Policies and procedures should be risk-based and have some
component to measure success. Although communication and technological advances can assist with
compliance with the FCPA, nothing can replace sending a knowledgeable person into the foreign country who
can communicate in the native language.

2. Know Your Market

The Board should be apprised of the risks associated with the company doing business in an emerging market,
including risks, among others, associated with:

a. The legal and cultural processes associated with doing business in the market;

b. The likelihood and type of corruption likely to be encountered; and

c. The stability of local currency.

3. Focus on In-Depth Business Planning

Prior to the company entering an emerging market, with Board oversight, management should carefully analyze and
plan for on-the-ground needs of doing business in such market.

4. Director and Officer Insurance

Review director and officer insurance policies to determine whether indemnification is applicable to directors and
officers located in, or overseeing business operations in, foreign jurisdictions. Determine whether the allocation of
insurance premiums outside of the United States will apply to indemnification of foreign actions.

5. Establish Compliance and Enforcement Procedures

The Board should ensure that management and staff are subject to a rigorous monitoring and compliance program
tailored to ensure a culture of ethical and transparent operations, and timely identification and addressing of problems.
Enforcement policies and procedures need to adequately address any violations and applied consistently.

6. Engage Knowledgeable Managers

Seek to engage on-the-ground managers with experience in conducting business in the locality as well as working
within corporate structures in developed economies. Such managers should understand what are the local risks, or at
minimum, conducting the necessary due diligence to understand what are the local risks.
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7. Consider Local Partners

An in-depth understanding of local customs is vital to developing a successful business in an emerging market.
Consider engaging a local joint-venture partner as a means of expanding the company’s operations into the emerging
market. Selection of the right partner is key to the success of this strategy.

8. Know the Endeavor’s Exposures

Directors should be aware of the proposed investment of corporate resources to be made in the emerging market
endeavor, and cognizant of the losses that could result should the endeavor fall short of goals.

9. Recognize the Importance of Specialized Knowledge on the Board and in Senior Management

Determine whether the company’s senior management and/or Board is staffed with individuals with general knowledge
of doing business in emerging markets and specific knowledge about the locality in question. Should a knowledge gap
exist, seek to fill open or opening roles with knowledgeable and experienced individuals.

10. Remain Skeptical and Questioning

Directors add value when they contribute to the decision-making process regarding the efficacy of business proposals.
Thus, the Board should ensure that conclusions of management regarding the potential success of operations in
emerging markets are supported by facts and sufficient diligence.

11. Understand the Prevalence of Legal Structures in the Market

In assessing risks to intellectual property, contracts and other business assets, the Board should seek to understand
the extent to which the market’s systems support the enforcement of legal rights. In addition, determine the logistics
and timing associated with litigating or adjudicating claims in foreign markets.

12. Know When to Walk Away

In initially analyzing a potential investment in an emerging market, as well as reviewing the company’s performance in
that market over time, the Board must be prepared to recognize an unsuccessful venture and cut the company’s losses
when appropriate.
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