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Many Hats, One Set of Rules:
Ethical Beartraps for In-House Counsel

David Lucey
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Overview and Primer on
Attorney-Client Privilege

©2015 Foley & Lardner LLP

Overview

■Who is the Client?
− SCR 20:1.13 – Organization as Client;

− Counseling Employees of the Company;

− Internal Investigations.

■Dual Role of Attorney and Business Person
− Communications with represented/unrepresented

persons, particularly during deals;

− Negotiation with third parties;

− Unauthorized practice of law.

■ Hiring and Compensation
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Primer on the Attorney-Client
Privilege
■ The attorney-client privilege is a limited evidentiary privilege that

protects from disclosure:
− (1) confidential communications;
− (2) between an attorney and her client (or agents of one or both);
− (3) relating to the solicitation or provision of legal advice.

■ The attorney-client privilege applies to in-house counsel. Upjohn Co.
v. United States, 449 U.S. 383 (1981).

■ BUT: “Courts have not been consistent in applying the privilege to
corporate communications, nor do they consistently answer the
question of who is the client for purposes of attorney-client
communications in corporations. Courts have also showed a bias
against in-house counsel when deciding whether or not to apply the
attorney-client privilege to the in-house lawyers’ communications
with their client.” Sarah Bricknell and Christina Norland, In-House
Corporate Counsel and the Attorney-Client Privilege, 87 Corp. Prac.
Series at A-48 (BNA 2007)
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Primer on the Attorney-Client
Privilege

■By definition, certain communications are not
privileged:
− (1) Communications that were not meant to be

confidential, or were not kept confidential;
− (2) Communications between client agents not directed

to or involving an attorney;
− (3) Communications that do not relate to the provision

of legal advice.

■Most jurisdictions also identify exceptions to the
privilege:
− (1) Crime/Fraud exception;
− (2) Dispute between attorney and client;
− (3) Advice-of-counsel defense.
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Primer on the Attorney-Client
Privilege

■ The evidentiary privilege is related to, but differs
from, the attorney’s duty of confidentiality owed to
the client.

■SCR 20:1.6 – Confidentiality of Information
− (a) A lawyer shall not reveal information relating to the

representation of a client unless the client gives
informed consent, the disclosure is impliedly
authorized in order to carry out the representation or
the disclosure is permitted by paragraph (b).

■ The ethical duty to treat as confidential
information relating to the representation of a
client is broader than the evidentiary privilege.

Key Ethical Issues Confronted by
In-House Lawyers
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Who is the Client?

■SCR 20:1.13 – Organization as Client

− “(a) A lawyer employed or retained by an
organization represents the organization acting
through its duly authorized constituents.

* * *

− (g) A lawyer representing an organization may also
represent any of its directors, officers, employees,
members, shareholders or other constituents,
subject to the provisions of Rule 1.7…”
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“Entity Theory” of
Representation

■States that a lawyer for a corporation owes
ethical and professional obligations to the
client – the organization – not its constituents.

■Problem - Corporations can act only through
their agents (employees, officers, directors).
Thus, an in-house lawyer never deals directly
with the client per se, but only with the agents
of the client.
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“Entity Theory” of
Representation

■ In-house lawyer must ensure the constituent
giving direction has authority to bind the
corporation.
− Uncommon issue, as corporate employees/officers

have defined roles; but
− Cmt. 3 to Rule 1.13 provides that corporate counsel

must ordinarily accept decisions of constituents “even
if their utility or prudence is doubtful.”

■At times, the fact that the corporation is being
represented can be used as a shield by a lawyer
seeking to avoid a claim by a constituent.
− See Waggoner v. Snow, Becker, Kroll, Klrais & Krauss,

991 F.2d 1501 (9th Cir. 1993).
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“Entity Theory” of
Representation – Post-Enron

■ The passage of Sarbanes-Oxley and related SEC
regulations, including whistleblower
requirements, prompted wholesale amendment of
Rule 1.13, shifting the in-house lawyer’s role from
trusted advisor to compliance officer.

■ The passage of Dodd-Frank with its bounty
provisions potentially puts corporate counsel in
the position of being rewarded by turning from the
traditional role of advisor to one of whistleblower.

■Yates Memo – heightened federal prosecutorial
emphasis on pursuit of individuals within
corporations.
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Limits on Lawyer’s Deference to
Decisions of Constituents

■Volkswagen “diesel dupe” scandal

■Covers 482,000 cars in the US only, including
the VW-manufactured Audi A3, and the VW
models Jetta, Beetle, Golf and Passat.

■US Clean Air Act allows fines of up to $37,500
per car – total US fine of up to $18 billion.

■About 11 million cars worldwide, including
eight million in Europe, are fitted with the so-
called "defeat device".

■CEO has resigned.
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Limits on Lawyer’s Deference to
Decisions of Constituents
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Revisions to Rule 1.13

Pre-2003 – 109 words 2003 Revisions – 513 words!

(a) A lawyer employed or retained by an
organization represents the organization acting
through its duly authorized constituents.
represents the organization acting through its
duly authorized constituents.

(b) If a lawyer for an organization knows that an
officer, employee or other person associated
with the organization is engaged in action,
intends to act or refuses to act in a matter
related to the representation that is a violation
of a legal obligation to the organization, or a
violation of law which reasonably might be
imputed to the organization, and that is likely to
result in substantial injury to the organization,
then the lawyer shall proceed as is reasonably
necessary in the best interest of the
organization.

(a) A lawyer employed or retained by an organization represents the organization acting through its duly
authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person associated with the
organization is engaged in action, intends to act or refuses to act in a matter related to the representation
that is a violation of a legal obligation to the organization, or a violation of law which reasonably might be
imputed to the organization, and that is likely to result in substantial injury to the organization, then the
lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer
reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall
refer the matter to higher authority in the organization, including, if warranted by the circumstances, to the
highest authority that can act on behalf of the organization as determined by applicable law.

(c) Except as provided in paragraph (d), if (1) despite the lawyer's efforts in accordance with paragraph (b)
the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and
appropriate manner an action or a refusal to act, that is clearly a violation of law, and (2) the lawyer
reasonably believes that the violation is reasonably certain to result in substantial injury to the organization,
then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such
disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury
to the organization.

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer’s representation of an
organization to investigate an alleged violation of law, or to defend the organization or an officer, employee
or other constituent associated with the organization against a claim arising out of an alleged violation of
law.

(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer’s actions
taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the
lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes
necessary to assure that the organization’s highest authority is informed of the lawyer’s discharge or
withdrawal.

(f) In dealing with an organization's directors, officers, employees, members, shareholders or other
constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should
know that the organization's interests are adverse to those of the constituents with whom the lawyer is
dealing.

(g) A lawyer representing an organization may also represent any of its directors, officers, employees,
members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's
consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate
official of the organization other than the individual who is to be represented, or by the shareholders.
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Revisions to Rule 1.13

■ Limits lawyer’s deference to decisions of constituents
■ Rule 1.13(b) requires attempt to prevent violation of the law by

escalating issue “up the ladder.”
■ Cmt. 4 to Rule 1.13(b):

− …If a constituent persists in conduct contrary to the lawyer's advice, it
will be necessary for the lawyer to take steps to have the matter
reviewed by a higher authority in the organization. If the matter is of
sufficient seriousness and importance or urgency to the organization,
referral to higher authority in the organization may be necessary even if
the lawyer has not communicated with the constituent. Any measures
taken should, to the extent practicable, minimize the risk of revealing
information relating to the representation to persons outside the
organization. Even in circumstances where a lawyer is not obligated by
Rule 1.13 to proceed, a lawyer may bring to the attention of an
organizational client, including its highest authority, matters that the
lawyer reasonably believes to be of sufficient importance to warrant
doing so in the best interest of the organization.
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Limits on Lawyers’ Deference to
Decisions of Constituents
■ Whether an attorney is also required to disclose the

information to the outside world or may do so depends
upon obligations under SCR 20:1.6 – Confidentiality.

■ Rule was revised in 2002 to require certain disclosure.
■ Mandatory Disclosure:
− A lawyer shall reveal information relating to the

representation of a client
− to the extent the lawyer reasonably believes necessary
− to prevent the client from committing a criminal or

fraudulent act
− that the lawyer reasonably believes is likely to result
 in death or substantial bodily harm or
 in substantial injury to the financial interest or property of another.
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Limits on Lawyers’ Deference to
Decisions of Constituents

■Permissive Disclosure under Rule 1.6:
− A lawyer may reveal information relating to the

representation of a client

− to the extent the lawyer reasonably believes
necessary:
 to prevent reasonably likely death or substantial bodily

harm [no crime or fraud predicate]; or

 to prevent, mitigate or rectify substantial injury to the
financial interests or property of another
− that is reasonably certain to result or has resulted from the

client's commission of a crime or fraud in furtherance of which
the client has used the lawyer's services.
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Rule 1.6 Chart

Rule 1.6(b) Rule 1.6(c)

Requires disclosure to prevent death or
substantial bodily harm if criminal or
fraudulent act by client is involved

Permits disclosure to prevent death or
substantial bodily harm.

Requires disclosure to prevent substantial
injury to the financial interest or property
of another tied to the client’s commission
of crime or fraud.

Permits disclosure to prevent, mitigate, or
rectify substantial injury to the financial
interests or property of another from the
client’s commission of a crime or fraud
involving the use of the lawyer’s services.
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Rule 1.6 – Best Practice

■ If you are unclear on what to do and the stakes
are significant, obtain independent counsel to
advise you on your responsibilities.
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Counseling Employees of the
Company

■Remember, the company is your client - must
avoid conflict of interest.

■SCR 20:1.7 – Conflict of Interest – Current Client:
− (a) Except as provided in paragraph (b), a lawyer shall

not represent a client if the representation involves a
concurrent conflict of interest. A concurrent conflict of
interest exists if:
 (1) the representation of one client will be directly adverse to

another client; or
 (2) there is a significant risk that the representation of one or

more clients will be materially limited by the lawyer's
responsibilities to another client, a former client or a third
person or by a personal interest of the lawyer.

***
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Counseling Employees of the
Company

■Will the attorney-client privilege apply?
It depends.
− United States v. Graf, 610 F.3d 1148, 1166 (9th

Cir. 2010) (finding that corporate employee had no
joint attorney-client privilege with in-house
attorneys, even though he communicated with
them and believed that they represented him,
because he failed to show that he sought personal
legal advice and met other requirements of the
privilege. Company’s privilege claim was deemed
waived and Court allowed admission of privileged
statements).
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Counseling Employees of the
Company -- Hypothetical

■You are allowed regularly by the company to
represent its officers and key employees on
personal matters. You have, for example, closed
on a house for a vice-president and have given
another employee advice on settling a suit
involving a car accident.

■Now the vice-president has come to you and said
that he is going to leave the company and has
contacted several of its customers about moving
to his new employer and wants you to interpret his
non-compete clause for him.

©2015 Foley & Lardner LLP

Counseling Employees of the
Company -- Hypothetical

■Your company is involved in several joint ventures,
the ownership interest of which is different in
each. You do legal work for each of the joint
ventures and your time is billed to them pro rata.

■One of the joint ventures is transferring a piece of
property to another joint venture, and you have
been asked to document the transaction. It turns
out that the property involved is a property that
contains toxic discharges which so far only you
and the vice-president know about. What do you
do?
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Internal Investigations: Risks
and Benefits

■Risks:
− Risk of creating, and losing, potentially privileged

information.

− Could draw attention of governmental authorities.

■Benefits:
− Important for the company to understand and to

eliminate behavior detrimental to corporate
performance.

− Element of an effective compliance program and can
fulfill a board’s duty to investigate improprieties, and
mitigate risk to the company.
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Internal Investigation:
Who Should Conduct?

■ (a) Investigation conducted by non-lawyers is not
privileged.

■ (b) Investigation conducted by in-house lawyer
may be privileged, but there is risk that court will
view investigation as business function.

■ (c) Generally, prudent to retain outside counsel
when allegations involve serious charges,
systemic misconduct or significant financial
exposure to the company.
− Retention of outside counsel to conduct investigation

promotes independent nature of investigation and
maximizes chances of privilege.
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Corporate “Miranda” Rule

■ Corporate “Miranda” warning should be given before
any interview with a member of the company, to explain
that the lawyer represents the organization, especially
when clear that organization’s interest is at odds with
constituent’s.
− Failure to give warning risks violation of Rule 1.7 governing

conflicts with current clients.

■ Note that the information learned from interview is
privileged to the company and should be kept
confidential by employee so that privilege is preserved.

■ Memorialize interview, but do not transcribe!

©2015 Foley & Lardner LLP

Corporate “Miranda” Rule

■ If employee’s interests are at odds with the
corporation, you must tell him:

You only
represent the
Company

You do not
represent the
employee

The employee is
entitled to his
own lawyer
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Dual Role: Lawyer and
Business Person

■Whether an attorney is acting in legal capacity
(as attorney) or in business capacity, the Rules
of Professional Conduct apply to guide (and
restrict) the in-house counsel’s conduct.

©2015 Foley & Lardner LLP

Dual Role: Lawyer and
Business Person

■What is the primary purpose of in-house
counsel’s activity?

■Do acts performed require a law degree?

■Activities where counsel acts in a business
capacity likely not privileged.

− See, e.g., Georgia-Pacific Corp. v. GAF Roofing Mnf.
Corp., 1996 WL 29392 (S.D.N.Y. 1996) (holding
that in-house counsel acted as a negotiator on
behalf of management, not as a lawyer).
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Acting as Officer or Director

■ Guidance on Potential Conflict in Roles:
■ ABA Formal Opinion 98-410. While the practice of in-house counsel sitting

on board is not ethically prohibited, caution must be exercised because of
the potential conflicts of interest and the protection of confidences and the
attorney-client privilege.

■ Comment 35 of Rule 1.7– “A lawyer for a corporation or other organization
who is also a member of its board of directors should determine whether
the responsibilities of the two roles may conflict. The lawyer may be called
on to advise the corporation in matters involving actions of the directors.
Consideration should be given to the frequency with which such situations
may arise, the potential intensity of the conflict, the effect of the lawyer's
resignation from the board and the possibility of the corporation's obtaining
legal advice from another lawyer in such situations. If there is material risk
that the dual role will compromise the lawyer's independence of
professional judgment, the lawyer should not serve as a director or should
cease to act as the corporation's lawyer when conflicts of interest arise...”

©2015 Foley & Lardner LLP

Best Practices:
Acting as Officer or Director

■Think of potential conflicts and determine
whether appropriate to serve on board.

■ If so, inform board of potential for conflicts,
giving explanation and examples, and basis for
decision to serve.

■Apprise all participants at meetings regarding
scope and nature of attorney-client privilege,
and designate portions of minutes relating to
provision of legal advice privileged.
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Communicating with the
Represented or Unrepresented

■Can arise both during litigation and business
deals.

■SCR 20:4.2 – Communication with person
represented by counsel:
− (a) In representing a client, a lawyer shall not

communicate about the subject of the representation
with a person the lawyer knows to be represented by
another lawyer in the matter, unless the lawyer has the
consent of the other lawyer or is authorized to do so by
law or a court order.

***

©2015 Foley & Lardner LLP

Communicating with the
Represented/Unrepresented

■Must know that person is represented by counsel
on that matter.

■Consent cannot be given by party, but must come
from lawyer.

■ If involved directly in business negotiations with
other side, get consent in writing early on
permitting counsel to contact party directly.

■ In age of social media, be sure that you do not
inadvertently communicate with a represented
party by adding them on Facebook or following
them on Twitter.
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Communicating with the
Represented/Unrepresented
■ Does SCR 20:4.2 shield in-house counsel from being

contacted by adverse counsel?
■ Probably not.
■ “Model Rule of Professional Conduct 4.2 generally does

not prohibit a lawyer who represents a client in a matter
involving an organization from communicating with the
organization’s inside counsel about the subject of the
representation without obtaining the prior consent of
the entity’s outside counsel.”

■ See ABA Formal Op. 06-443, entitled “Contact With
Inside Counsel of an Organization Regarding a Matter
When the Organization is Represented by Outside
Counsel.”

©2015 Foley & Lardner LLP

Dealing with Unrepresented
people
■ SCR 20:4.3 – Dealing with Unrepresented Person:
■ (a) In dealing on behalf of a client with a person who is not

represented by counsel, a lawyer shall inform such person of the
lawyer's role in the matter. When the lawyer knows or reasonably
should know that the unrepresented person misunderstands the
lawyer's role in the matter, the lawyer shall make reasonable efforts
to correct the misunderstanding. The lawyer shall not give legal
advice to an unrepresented person, other than the advice to secure
counsel, if the lawyer knows or reasonably should know that the
interests of such a person are or have a reasonable possibility of
being in conflict with the interests of the client.

***
■ Do not give legal advice to an unrepresented person.
■ What about telling employee of company during internal

investigation that she has duty to provide you information under her
employment agreement or company’s employment policies?
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Unauthorized Practice of Law

■ In-house counsel must ensure that they are licensed or
otherwise authorized to practice law in the jurisdiction
where their office is located and, if different, in the state
where counsel advises company.

■ SCR 20:5.5 – Unauthorized Practice of Law;
multijurisdictional practice:
− (a) A lawyer shall not:
− (1) practice law in a jurisdiction where doing so violates the

regulation of the legal profession in that jurisdiction except that a
lawyer admitted to practice in Wisconsin does not violate this rule
by conduct in another jurisdiction that is permitted in Wisconsin
under SCR 20:5.5 (c) and (d) for lawyers not admitted in
Wisconsin; or

− (2) assist another in practicing law in a jurisdiction where doing
so violates the regulation of the legal profession in that
jurisdiction.
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Unauthorized Practice of Law

■Cannot let bar membership lapse.
− Gucci America, Inc. v. Guess?, Inc., Case No. 09

Civ. 4373 (S.D.N.Y. June 29, 2010) (in-house
“attorney” not authorized to practice law because
his bar membership in California lapsed was not
attorney, and thus company communications with
person were not privileged).

■ If not licensed in Wisconsin, must obtain pro
hac vice admission to appear in court or in
deposition, even if registered as in-house
counsel.
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Unauthorized Practice of Law

■ SCR 10.03 – Membership:
− (4) * * *
− (f) Counsel not admitted to the practice of law in this jurisdiction but admitted

in any other U.S. jurisdiction or foreign jurisdiction, who is employed as a lawyer
in Wisconsin on a continuing basis and employed exclusively by a corporation,
association, or other nongovernmental entity, the business of which is lawful
and consists of activities other than the practice of law or the provision of legal
services, shall register as in-house counsel within 60 days after the
commencement of employment as a lawyer.

■ Cannot represent clients other than company.
■ Comment to SCR 10.03(4) identifies limited exceptions directly related to

work performed for the entity. (“A registered in-house lawyer is authorized
to provide legal services to the entity, client, or its organizational affiliates,
including entities that control, are controlled by, or are under the common
control with the employer, and for employees, officers, and directors of
such entities, but only on matters directly related to their work for the entity
and only to the extent consistent with SCR 20:1.7…”

Hiring and Compensation
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Hiring

■For in-house counsel, getting hired and promoted
involves a business transaction with a client.

■SCR 20:1.8 – Conflict of Interest: prohibited
transactions:

■ (a) A lawyer shall not enter into a business
transaction with a client . . . unless:

***
■ (2) the client is advised in writing of the

desirability of seeking, and is given a reasonable
opportunity to seek, the advice of independent
legal counsel on the transaction;

***
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Compensation

■ Must be “reasonable”
■ SCR 20:1.5 – Fees:
− “(a) A lawyer shall not make an agreement for, charge, or

collect an unreasonable fee or an unreasonable amount for
expenses…”

■ Fee (salary) may be reasonable at the time, but rule also
prohibits the “collection” of an unreasonable fee.

■ Appreciation of stock or stock options may be viewed as
unreasonable when options vest and “fee” is collected.

■ However, application of factors would tend to weigh strongly
in favor of finding award of stock options “reasonable.”

■ Nature of in-house counsel’s compensation may impact
independence in providing advice to corporation.
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Compensation

■Best Practice - Have written employment
agreement, including provision that
corporation was fully advised to have another
lawyer review the transaction. Specifically
reference nature of stock options, and perhaps
even justify in terms of factors under SCR
20:1.5.
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Compensation

■ Remember Rule 1.7:
■ (a) Except as provided in paragraph (b), a lawyer shall not represent

a client if the representation involves a concurrent conflict of
interest. A concurrent conflict of interest exists if:

■ (1) the representation of one client will be directly adverse to
another client; or

■ (2) there is a significant risk that the representation of one or
more clients will be materially limited by the lawyer's responsibilities
to another client, a former client or a third person or by a personal
interest of the lawyer.

■ Must be cautious if asked to counsel on decisions that could impact
counsel’s own job/compensation.

■ If in-house counsel’s advice would be different based upon his/her
own personal situation, then attorney must either: (a) divest
themselves of the benefit creating the conflict or (b) not participate
in the decision-making process.
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