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Why #MeToo Accusations Should Matter to the Board 

▪ Litigating or settling claims can cost millions of dollars in:

– Legal defense and internal investigation costs

– Settlements or judgments

– Impact on stock price

▪ Reputational damage can be extremely high, especially when the harasser 
is also the founder of the company:

– Applies to private companies and non-profits in addition to publicly-traded companies

– Can impact fundraising, recruitment/retention of talented employees, employee 
productivity, etc., etc.

– Abrupt termination/resignation of senior executives can lead to major organizational 
shifts and detract from organization’s long-term growth goals 



Why #MeToo Accusations Should Matter to the Board 

(continued)
▪ Board has a fiduciary duty to create a culture of compliance, even if it 

has no direct knowledge of particular instances of harassment

▪ Company may also be obligated to disclose harassment claims to 
shareholders, if such claims involve senior executives or are 
pervasive within the organization.  Board has ultimate disclosure 
approval, so it must be aware of both what is disclosed and what is 
not disclosed.

– Failure to adequately disclose sexual harassment settlements may prompt a 
federal investigation or private litigation



Statistics 

▪ Approximately 28,000 charges of harassment annually over the last 5 
years 

▪ This figure is almost guaranteed to go up in 2018

▪ 2016 study – 85% of female employees reported experiencing 
workplace harassment 



Board’s Duties and #MeToo Claims 

Fox News Lawsuit
▪ Included claims against directors of 20th Century Fox, Inc. 

▪ Alleged that directors breached their fiduciary duties by failing to oversee compliance with, and to 
conduct a good faith investigation into known violations of, laws and internal policies concerning 
sexual harassment and discrimination 

▪ Factual allegations included:

– Before hiring Ailes, the board was aware of his “well known reputation for being awful to women.” 

– Board allowed Ailes to “run Fox News as an independent fiefdom,” which allowed hostile work 
environment to grow and flourish. 

– Board approved budgets for Fox News, which included amounts to fund the surveillance of 
employees. 

– “R. Murdoch’s decision to give Ailes significant control over Fox News, and the Board’s complete 
failure to exercise independent oversight permitted a culture of rampant and obvious sexual 
harassment and exploitation to continue unabated for nearly 20 years.”  

▪ Result - $90 million settlement



What Have We Learned from #MeToo Movement? 

▪ Companies and their boards should look for patterns of poor 
behavior from such signals as high turnover, low morale, a culture 
that evidences of lack of respect and courtesy

▪ Organizational culture matters:

– Tolerating improper or rude behavior makes people hesitant to speak up, even 
for significantly bad or even illegal behavior

– Some companies now task Internal Audit to perform “cultural audits,” and 
report results directly to the Audit Committee

▪ Power -- actual or perceived -- matters



Problems Can Come from Outside an Organization, 

Not Just from Internal Employees 

▪ Independent Contactors e.g. most actors, performers and on air 
news talent are often independent contractors and not employees

– Weinstein company, Fox held liable

▪ Vendors and Customers

– Employees harassing them

– Vendors and Customers harassing your employees e.g. law firm client hitting 
on law firm associate 



What Boards Should be Asking Management 
▪ How does the company currently handle sexual harassment claims?  

– When and how is the Board informed about such complaints?

– What is the “who, what, where, when, and how” with respect to the company’s policies and 
procedures for reporting sexual harassment claims to the Board?  

▪ What is the company’s diversity and inclusion training program?  

– Is it a “check-the-box” approach limited to an occasional online module?  Or is it an organized, 
serious, thoughtful approach that permeates throughout the organization?

– How does one test via objective metrics?

▪ Does the Board have access to information about prior complaints and 
outcomes, especially involving CEO/senior management? 

▪ Is the Board notified immediately if an accusation is made against the CEO or a 
member of the senior management team?  

– Boards should consider whether to require board approval of any settlements, especially if they 
involve C-Suite or senior managers



Board’s Response to a #MeToo Complaint
▪ 1st Cut:  Complaint Against CEO? Or Senior Management??

– If against the CEO or other Officers, Board must be notified about -- if not lead -- the process 

– If against member of senior management, what mechanisms are in place to ensure Board is notified and has 
appropriate oversight?

– For other complaints, the process should be led by management, but with reporting up to the Board. 

▪ Range of Responses:

– Nothing

– Review and (unpublicized) discipline taken

– Paid Administrative Leave

– Unpaid Administrative Leave

– Termination Without Cause

– Termination With Cause

– Claw back salary, bonuses and stock



Board’s Response (continued)
▪ Timing of Response is Key – how to respond, when the facts are less than 

clear??

– Employees (and juries, and the Court of Public Opinion) want to see companies move quickly
and decisively

– It is hard to see how Board members of the Weinstein Company never knew of Weinstein’s 
reputation with actresses

– Whither internal investigation?

– Initial investigation should be undertaken by outside counsel:

1. Maintain attorney-client privilege (to the extent possible); 

2. Ensure an objective third-party reviews the facts;

3. Provide basis for determining appropriate remedial actions; and

4. Keep the investigation moving forward on a timely basis.  

– Even if decision is made to terminate, consider whether to continue investigation post-
termination



Other Practical Considerations

▪ Review employment contracts with current and future senior management:

– Review “for cause” provisions closely – do they include violation of anti-harassment 
policies?

– Consider whether to include a “morals clause”

– Consider strengthening clawback and indemnification provisions; should the executive 
be required to indemnify company if claims are proven? Can company claw back 
payments previously made to the executive?

– Consider inclusion of restrictions on shareholder voting rights

▪ Review Employment  Practices Liability Insurance

▪ M&A Implications for buyer’s due diligence review:  add review of sexual 
harassment complaints against management to DD checklist



What Does The Future Look Like?

▪ More complaints – about all sorts of bad behavior, ranging from 
personality conflicts to illegal harassment

▪ More protected, concerted activity (to combat disadvantage of “first 
reporters,” who face higher credibility hurdle and are more likely to be 
retaliated against)

▪ More questions about the power (and pay) differential

▪ More emphasis on unconscious/subconscious biases



How the Board Can Mitigate Future Risks 

▪ Work with management to adopt a 21st-century anti-harassment 
policy

– Ensure anti-harassment policies extend to the use of company’s technology. 

▪ The company should have the right, but not the obligation, to review and access any 
messages or information transmitted on company systems.  

▪ Discuss additional internal reporting mechanisms, such as an 
anonymous hotline or an ombudsperson.

▪ Address diversity issues at the board/management level

▪ Companies with strong female leadership tend to have fewer  governance-related 
controversies 

▪ Equal representation in executive and director positions is one of the best ways to promote a 
business culture in which all employees feel safe and valued. 



Questions?

Contact: 

Beth I.Z. Boland [replace with 
my current photo]

bboland@foley.com

617-226-3179

Mark Neuberger 

mneuberger@foley.com

305-482-8408


