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INTRODUCTION

1. Growing Importance of Cross-Border Considerations

(a) Litigation:

(i) As part of a 2015 survey, 25% of respondents indicated that cross-border
regulatory inquiries and investigations have increased over the past three
years.

(ii) As part of a 2014 survey, 50% of respondents expected an increase in
cross-border disputes over the succeeding two years and 30% of
respondents indicated that their caseload consisted of cross-border
disputes, with 90% of those disputes involving two to three countries.

(b) M&A:

(i) As part of a 2013 survey, 53% of respondents indicated that they
experienced an increase in cross-border transactions in the prior five years,
with the following factors presenting the greatest challenges in those
transactions:

o Cultural barriers (33%)
o Buyer/seller valuation misalignment (32%)
o Decline in target’s profits (31%)
o Economic instability (30%)
o Post-acquisition integration issues (23%)
o Political/social instability; employee-related issues; high cost of doing

business; lack of synergies (22%)
o Inability to secure adequate financing (20%)
o Shareholder resistance (7%)
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2. Hypothetical Setting

(a) Our U.S. parent company owns a French subsidiary that is a leader in the $1.5
billion online fantasy sports industry. Our French subsidiary is a significant
contributor to our organization’s overall success. It employs highly skilled
computer programmers and research analysts, together with in-house counsel, all
of whom are based in Paris and ultimately report to officers in our U.S.
headquarters.

(b) Our French subsidiary faces a few material challenges. Our CEO is aware of a
potentially significant intellectual property infringement issue. In addition, to
maintain our market position, our French subsidiary would need to make
significant capital expenditures.

(c) After much thought, our CEO has decided to pursue the potential sale of the stock
of our French subsidiary. Under a current handshake arrangement, we would sell
the stock to a Chinese state-owned enterprise for $500 million in cash and the
assets of a company based in India. Those assets would provide important
infrastructure for another one of our product lines. We do not expect to retain
many of the employees, but instead we would make our first entry into India
through an asset acquisition that is more focused on equipment and space, with
minimal employees.

ATTORNEY-CLIENT PRIVILEGE

1. Fundamental Tenet in the United States

(a) The attorney-client privilege is a well-established principle of U.S. practice.

(b) Subject to various exceptions, the privilege protects certain communications
between an attorney and his or her client. Among other benefits, the privilege
serves to prevent an attorney from being compelled to testify to those
communications before a court or similar tribunal. A principal object of the
privilege is the fostering of “full and frank” communications with attorneys,
thereby facilitating candid dialogue within the practice of law.

(c) Subject to certain variations, the elements generally include:

(i) the holder of the privilege is a client or a prospective client of an attorney;

(ii) the communication is made with an expectation of confidence;

(iii) the person to whom the communication is made is a member of the bar (or
his or her subordinate) who is acting as an attorney in connection with the
communication; and

(iv) the communication is made for the purpose of securing legal advice.
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(d) The privilege generally is recognized as extending to communications of in-house
counsel.

2. Application to In-House Counsel in Other Jurisdictions

(a) Many countries do not recognize the attorney-client privilege in the same manner
as U.S. practice.

(b) Thirteen EU countries clearly recognize the privilege with respect to in-house
communications. Many other countries do not.

(c) In 2010, the European Court of Justice held that no attorney-client privilege
applies to communications with in-house counsel when a company is under
investigation by the European Commission. To be privileged, the
communications must be made for purposes associated with the client’s right of
defense, with an independent lawyer who is not an employee of the company and
who is admitted to practice in an EU member state.

DISCOVERY

1. Common Law System – United States

(a) Generally, there are significant opportunities for discovery. In most instances,
litigants initiate and conduct discovery. Methods include depositions via oral
examination, requests for the production of documents and written interrogatories.

(b) Broad discovery rules are intended to “make a trial less of a blind man’s bluff and
more a fair contest with the basic issues and facts disclosed to the fullest
practicable extent.” United States v. Proctor & Gamble Co., 356 U.S. 677 (1958).

(c) Federal law provides district courts with the power to order persons within their
jurisdiction to give testimony or a statement, or to produce a document or other
thing for use, in a proceeding in a foreign or international tribunal.

2. Civil Law Systems – Many Other Countries

(a) In most instances, U.S.-style discovery is very limited. Little to no pre-trial
discovery is permitted.

(b) Litigants often have little control. Significant discretion lies with judges, who
often deplore the so-called ugly American fishing expedition.

(c) Foreign blocking statutes and data privacy laws also present impediments.
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DATA PRIVACY

1. U.S. Patchwork Approach

(a) No single, comprehensive federal law regulates the collection and use of personal
data.

(b) Instead, the United States has a form of patchwork of federal, state and local laws
that provide protections with respect to certain types of personal data.

(c) Laws include:

(i) Health Insurance Portability and Accountability Act (HIPAA): Medical
information.

(ii) Gramm-Leach-Bliley Act (GLB): Financial information.

(iii) Children’s Online Privacy Protection Act (COPPA): Information
pertaining to children under the age of 13.

(iv) Other.

(d) Certain self-regulatory frameworks also provide regulatory guidelines or “best
practices” frameworks.

2. More Comprehensive Foreign Approach

(a) At least 90 countries have, or are developing, laws that regulate the collection and
use of personal data. In many instances, the laws are more stringent than U.S.
standards, with some laws extending to protect individual names and other basic
contact information.

(b) No “one size fits all” approach applies.

(c) Laws often include some or all of the following:

(i) Must establish a legal basis to collect, use, disclose or otherwise “process”
personal data.

(ii) Must provide notice to the subject individual.

(iii) Must obtain an individual’s consent to collect and process certain sensitive
information or to permit certain types of disclosures or process.

(iv) Must enter into a contract with all “third parties” who receive or process
personal data.

(v) Must establish a permitted mechanism for cross-border transfers.
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(vi) Must adhere to specific data security requirements.

EMPLOYEE DISMISSAL PROTECTIONS

1. U.S. Protections

(a) Concept of “at-will employment” is well-established. Employment relationships
are presumed to be at-will in all states except Montana.

(b) An employer can terminate an employee at any time for any reason, except an
illegal one, or for no reason, in each case, without incurring legal liability by
statute.

(c) The presumption is a default rule that can be modified by contract.

2. Foreign Protections

(a) In most instances, “at-will employment” is not known or recognized.

(b) Most countries have indefinite employment. Laws regulate employment, but
termination for no reason presents issue.

(c) Often, very specific legal procedures must be followed. Even if, after complying
with the required legal procedures, a company can terminate an employee’s
employment, the company may have to pay severance pay or notice pay, unless a
showing of just cause is present. Just cause is often difficult to prove.

CERTAIN COMPLIANCE ISSUES PERTAINING TO MARKET ENTRY

1. Certain Foreign Law Issues

(a) A number of countries impose legal restrictions affecting foreign ownership.
These restrictions may include:

(i) Foreign ownership limitations.

(ii) Floor acquisition prices, acquisition price caps and payment restrictions.

(iii) Business license requirements and qualifications.

(iv) Repatriation restrictions, tax complications and similar regulations.

(v) Significant process restrictions relative to acquisition transactions.

(b) Countries sometimes also impose legal restrictions affecting shareholders,
directors and officers, including:

(i) Citizenship requirements.
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(ii) Place of shareholder and board meeting requirements.

(iii) Binding authority restrictions.

(iv) More expansive personal liability exposure.

2. Certain U.S. Law Issues

(a) Many U.S. laws extend to foreign subsidiaries. These laws include the FCPA and
economic sanctions laws.

(b) Application may result in unexpected and significant complications, including in
the context of an acquisition.

WORKING WITH LOCAL COUNSEL

1. Engagement Considerations

(a) A number of considerations may be relevant when selecting local counsel.

(b) These considerations may require determinations with respect to:

(i) Law firm or lawyer?

(ii) One law firm or multiple law firms?

(iii) Experience and language skills?

(c) In many instances, engagement terms are more abbreviated than U.S. standards.
Consider the need to ask specifically about conflicts of interest and VAT
requirements.

2. Management Considerations

(a) Tips for effective management of local counsel include:

(i) Ensure that the principal contact is actively managing his or her team.

(ii) Balance the need for information sharing with the desire for
confidentiality.

(iii) Be clear with deadlines and cognize of holiday schedules and practices.

(iv) Communicate clearly.

(v) Watch for “red flags.”
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WORKING WITH FOREIGN COUNTERPARTIES

1. Cultural Understanding

(a) Do not underestimate the importance of understanding cultural differences that
arise in a legal or business setting.

(b) Educate yourself early.

(c) Factors may include:

(i) Body language.

(ii) Nature of communication.

(iii) Extent of formality.

(iv) Number and role of meeting participants.

(v) Method of negotiation.

(vi) Other.

2. Manage Expectations

(a) Understand each party’s expectations and the associated general process.

(b) Different cultures can approach the process much differently.

(c) Remain patient.

(d) Manage internal expectations as necessary.


