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Top Takeaways 

Preparing Your Board to Deal With Activist Shareholders 

1. Plan ahead for activist shareholders and re-fresh preparation for possible proxy contests.

Regardless of the Board’s perception of company performance and its relationship with shareholder constituencies, Boards 
should have a plan in place to deal with shareholder activism.  Boards should consistently educate themselves on current hot-
button shareholder issues to better prepare for activism campaigns.  Boards should also strive for transparency about the 
company’s management and operations with shareholders to avoid questions about why a company chose a particular path.  
For Boards that already have plans in place, re-fresh the plans to take into account the new methodologies that activists are 
using in the last couple of years. 

2. Activist landscape in 2018. 

The activist landscape has changed considerably in the last 5-7 years.  Instead of one to two communications between the 
activist and the Board followed by a proxy fight, now, activists are engaging in longer and more drawn-out campaigns and they 
are taking their claims to shareholders in new and innovative ways, including producing short video documentaries and other 
eye-catching materials.  Fights have become not just about substance, but image as well. 

3. Look to Board composition and create a Board diverse with talent and backgrounds.

A Board should occasionally refresh the boardroom with new directors that have experience dealing with activists and with 
new directors and candidates that are diverse.  Not only does a refreshed Board make it more difficult for an activist to 
complain of “entrenched” directors, new directors may have valuable experience dealing with an activist in the past and, if 
diverse, bring new insights and preemptively stop activist attacks based on composition and diversity.  

4. Consistently reach out to major shareholders and be prepared to have direct interaction with public shareholders.

SEC rules have forced Boards to become more engaged with shareholders (say on pay, lead director requirements, executive 
sessions, majority votes) and Boards and management should use these rules as a catalyst to create a consistent open 
dialogue with major shareholders.  Doing this early and often can make shareholders less likely to take the activist’s side in 
future proxy contests.  Directors may be called upon for more direct interaction with public shareholders.   

5. Remain calm, and create a detailed profile of the activist.

Upon the commencement of an activist campaign, resist the urge to antagonize the activist once the campaign begins.  
Reacting viscerally only increases the odds of starting a costly and time-consuming proxy contest.  At the earliest stage of 
activist involvement, a Board should arm itself with its own research on the activist, including information on its equity 
holdings, buy-in price, and past activism efforts. 

6. Understand the timeline involved.

Not only must Boards be acutely aware of where the company is in the annual meeting cycle, the company’s advance notice 
bylaws and the director nomination and election process, but Boards must also understand that the activist process has 
become more efficient now that Boards and activists have become more experienced.  In the current climate, it is becoming 
more and more likely a settlement may be reached with an activist which in turn is memorialized with a settlement and 
standstill agreement.  
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7. Establish an open dialogue with activists well before a proxy contest.

Good faith engagement with activists early on can defuse hostility and facilitate more productive discussions.  By doing this, 
Boards and activists sometimes discover they share goals and strategies.  Proxy fights are distracting and expensive and 
should be avoided if possible (though some fights are worth fighting). 

8. Objectively evaluate the Board’s shareholder support.

Nearly every Board thinks it has shareholder support, yet the recent uptick in successful activist campaigns (if “successful” 
includes settlements) suggests otherwise.  Frequent dialogue with institutional shareholders apart from the annual meeting, 
data from past shareholder votes and projections can help Boards get a clearer picture of shareholder sentiment.  Knowing 
your company’s institutional investors is imperative as more frequently, institutional investors are letting the Board and activist 
know where they stand early in the activist campaign. 

9. Understand shareholder composition.

Activists are monitoring your company’s shareholder composition so Boards should do the same.  An activist is looking to see 
whether the shareholder base is comprised of large, passive shareholders, like index or quantitative funds or if there are large 
institutional investors which can be engaged.  If your shareholder base consists of largely passive funds, generally these 
shareholders vote for management, though Boards should continue to engage the company’s active shareholders to 
understand how quickly their shareholder composition could change if an activist appeared. 

10. Consider going on the offensive.

If your company sees shareholder proposals receiving shareholder support and being adopted by peer companies, consider 
preparing something for adoption that the Board and management can live with.  If the adoption is inevitable, it may as well be 
on your terms. 

For more information 

For more information on Preparing Your Board to Deal with Activist Shareholders, please feel free to contact the 
moderators directly: 

Benjamin F. Garmer IIII 
Foley & Lardner LLP 
bgarmer@foley.com  

Phillip M. Goldberg 
Foley & Lardner LLP 
pgoldberg@foley.com


