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TOP TAKEAWAYS

Private Equity Portfolio Company Corporate Governance

1. Confidentiality/Conflicts. In light of the dueling duties of confidentiality that a fund appointed director faces (to the
appointing fund, on one hand, and the portfolio company, on the other hand), the most prudent course of action for
directors facing conflicts is to abstain from applicable deliberations and decisions at the portfolio company. While full
disclosure of the conflicts and ratification may be sufficient to comply with fiduciary duties at the portfolio company
level, such disclosure may compromise confidential information of the appointing fund. Abstention in the face of
conflicts also builds trust.

2. Inextricable Knowledge. While confidential information of a portfolio company may become inextricable from the
overall knowledge base of a fund appointed director and, therefore, may ultimately be used (without intent or fault) to
the benefit of other portfolio companies in the same space or by the fund in connection with evaluation of other
investment opportunities, directors should be aware of this inherent conflict and scrupulous in their adherence to
confidentiality obligations.

3. Exit Events. While private equity funds and their appointed directors may have interests relative to the timing and
structure of exit events that diverge from those of common stockholders and management, as a practical matter it is
difficult to accomplish the sale of a business without the cooperation of management. Nevertheless, even if it is
possible to appropriately incentive management with “carve-out plans” or similar arrangements, private equity funds
and their appointed directors still must be aware of their duties to non-controlling stockholders. That said, the
exercise of pre-negotiated contractual rights is not generally, on its own, sufficient to constitute breach of a duty to
non-controlling stockholders.

4. Importance of Process. Where interests of controlling stockholders and non-controlling stockholders diverge, process
is of utmost importance. Special committees/independent directors and independent valuations can be especially
useful in navigating these conflicts.

5. Independence of Independent Directors. It is becoming increasingly recognized that an “independent director” holds
allegiances to the party that brings him/her to a board, even though such party does not appoint the director to the
board in a formal sense. The nature of these allegiances must be recognized when independent directors are asked
to mediate conflicts.

6. Collegiality among Directors. While directors of a private equity portfolio companies may represent divergent interests
or be ostensibly independent, it is important that there be collegiality and social interactions among directors to build
trust and foster a collaborative decisions making environment.

7. Unity in Decision Making. While disagreement and debate are useful in helping a company determine the best course
of action, it is ultimately beneficial to the portfolio company if the board can reach consensus and act with unity in
making final decisions. This will form the basis for successful execution.

8. Obligations to Management. In the venture capital context, many funds view mentorship of management teams as
core to their mission and are willing to stick with management despite bumps in the road. Conversely, later stage
private equity investors have less tolerance for management missteps and are more willing to “clean house” when
milestones are not achieved.

9. Director Experience. It is crucial that the board of a private equity portfolio company including individuals with relevant
and complementary skills, including industry specific, accounting/financial, marketing, and operational/execution
experience.
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10. CEO as Chairman. While some companies may benefit from having the individual leading the day-to-day operations of
the business also lead strategic thinking at the board level, there may also be value in splitting the roles of CEO and
Chairman so that the portfolio company’s direction is not overly influenced by current activities.
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