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Hypothetical 
The Acme Corporation is an NYSE –listed Delaware corporation that is
headquartered in Florida. Acme sells gizmos to consumers and is one of the top
five companies in the nation with regard to gizmo sales. In the course of selling
gizmos, Acme obtains a lot of sensitive customer data.

Acme’s revenues and stock price have been stuck at the same levels for the past
three years. Acme’s peer companies have enjoyed good revenue gains and
growth in stock price during the same period. Acme has maintained a dividend
equivalent to roughly 3% of its stock price. Its peers also have similar dividend
percentages but their growth in stock price have led to growth in actual
dividends. Acme’s CEO and CFO refer to the balance sheet as “fortress-like” – it
has a conservative amount of leverage (equity and liabilities are roughly 60-40). In
contrast, its peers are more leveraged (typically 40 -60 in comparison). Acme has
several out of date facilities on property that could be redeveloped for values much
higher than current book value.

Acme has 200 million shares of common authorized but only 150 million issued. It
has 50 million of preferred authorized but none issued. It has not adopted a
shareholder rights plan (poison pill) but its board has discussed a rights plan with
its outside advisors and has a draft plan on the shelf that could be activated.

4



Hypothetical (Cont’d)
Acme has a 14 person board that is comprised in part with directors from
companies acquired years ago. The average board tenure 16 years of service with
4 directors having served since the company went public 22 years ago. The board
is comprised of 13 males, 1 female. The average director age is 64. Two directors
are Hispanic and all others are white. Two of the directors are insiders – the CEO
and the CFO. Nine of the outside directors were either once officers of other gizmo
companies or were significant investors in the gizmo industry. The other three
directors are a University President, an officer from a public retail company (not in
the gizmo space) and a former state Governor.

Acme has never had a significant data breach. Its CIO though is concerned that
Acme is not dedicating enough resources to Cybersecurity. He has determined
that Acme’s peers spend on average twice what Acme spends for
Cybersecurity. None of the board considers themselves Cybersecurity
experts. Many of the board members have been victims of some form of identity
theft. Several directors are reluctant to increase spending on data security.
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Hypothetical (Cont’d)

Acme has received a letter from a fund that holds roughly 5% of Acme’s stock that
is asking for Acme’s views on Board diversity, tenure and age. Acme has received
another letter from a fund that holds 1% of Acme’s stock that it intends to vote
against the chair of the Board’s Nominating Committee and the chair of the
Corporate Governance Committee based upon current board composition, tenure,
diversity and age.

A noted business publication published an article that named Acme as ripe for a
takeover. A noted activist fund, Dogged, Inc., just filed a Schedule 13D announcing
it owned 5% of Acme’s common stock. Another fund, RideTheCoatTails, Inc.,
followed with a Schedule 13G announcing it owned 5% of Acme’s common stock.

The CEO has just hired a new head of operations who intends to increase sales by
creating an employee cash bonus plan that rewards increased gizmo sales and
activities that will result in increased sales. The CEO is convinced that this
employee incentive program is what is needed to boost revenue which should
boost the stock price which should placate the activists.
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Key Issues

 Company’s Stagnant Growth
♦ Dividend Yield ♦ Fortress-like balance sheet ♦ Depressed Book Value 

 Board Composition
♦ Size ♦ Diversity ♦ Age ♦ Tenure

 Over-Boarding

 Cybersecurity Issues

 Shareholder Communications

 Anti-takeover measures / Shareholder Rights Plan

 Corporate Culture
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Board Size and Composition

 Board and Committee Structure

 Complexity of the Business 

 Industry

 Company Size 

 Stage of Company Life Cycle

 Skill Matrix Disclosure

 Emphasis on Independence and Diversity

 Increased Demand for Particular Expertise vs. 
Industry Expertise
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Board Diversity

 In 2016, Fortune 500 companies filled 421 vacant 
or newly created board seats with independent 
directors:
 The share of seats that went to women in 2016 fell by two percentage points, 

to 27.8%, ending a seven-year run of year-on-year gains. 

 In the past four years, the aggregate proportion of African-American, 
Hispanic, Asian, and Asian American appointments averaged 20.1%, more 
than four percentage points higher than the 15.8% average for the 2009 –
2012 period. 1

 1 Board Diversity At An Impasse? The Heidrick & Struggles Board Monitor. July 2017.
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Board Diversity (Cont’d)

 On August 31, 2017, Vanguard, in its annual letter
to public company boards highlighted Vanguard’s
long-term investment approach to a high-
functioning, well-composed, independent, diverse
and experienced board with effective ongoing
evaluation practices.
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Director Tenure

 Term Limits / Retirement Policy1

1 Director term limits are in place at only 3% of S&P 500 companies. Spencer Stuart Board Index 2015.
Despite the seeming popularity of term limits among investors, during the 2016 proxy season, there were
no shareholder proposals regarding director term limits, and during the 2015 proxy season, there were only
two. Director Tenure Remains a Focus of Investors and Activists, David Katz and Laura McIntosh, New
York Law Journal, July 2016.
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Director Tenure

 Independence from Management

 New Perspectives

 Experience
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Director’s Age
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Published by Board Governance Research LLC; Age Diversity within Boards of Directors of the S&P 500 
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Over-Boarding

 Number of total public boards

 CEOs with outside directorships

 ISS and Glass Lewis’ Policies
 ISS recommends against a director who (i) is the company’s CEO and serves on the board of 

more than 2 public companies (besides his or her own), and (ii) any other director who serves on 
more than 5 public company boards in total.

 Glass Lewis recommends against a director who (i) is an executive officer of the company and 
serves on the board of more than 2 public companies (including his or her own), and (ii) any 
other director who serves on more than 5 public company boards in total.

14



Over-Boarding (Cont’d)
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 The number of directors on five or more corporate 
boards has declined in recent years



Cybersecurity

 Fiduciary duties

 Assess appropriate level of oversight

 Regularly evaluate security status

 Review plans and policies

 Prioritize security efforts

 Inquire about business continuity, disaster recovery 
and incident response

 Crisis management training
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Shareholder Communications
 Why and How

 IR in the Boardroom
 IR strategy and goal setting

 Keeping a pulse on Wall Street

 Cultivating “right fit” investor base

 Rise of Passive Managed Funds
 Implications on proxy

 Shareholder engagement

 Activist Preparedness

 Environmental, Social and Governance Issues
 Risk mitigation vs. growth-enhancing



 Assess performance against peers

 Review capital allocation policies

 Review business portfolio

 Investor communication

 Governance trends

 Assessing takeover risks

 Stage of company life cycle – reduction of grace 
period for new public companies

 Crisis management plan
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Shareholder Rights Plan

 Consider keeping a plan on the shelf

 Recommended features of a Rights Plan
 ISS recommends a company to submit its poison pill to a shareholder vote or 

redeem it unless the company has: (1) A shareholder approved poison pill in 
place; or (2) The company has adopted a policy concerning the adoption of a pill 
in the future specifying that the board will only adopt a shareholder rights plan if 
either: shareholders have approved the adoption of the plan; or the board, in its 
exercise of its fiduciary responsibilities, determines that it is in the best interest 
of shareholders under the circumstances to adopt a pill without the delay in 
adoption that would result from seeking stockholder approval (i.e., the “fiduciary 
out” provision). A poison pill adopted under this fiduciary out will be put to a 
shareholder ratification vote within 12 months of adoption or expire. If the pill is 
not approved by a majority of the votes cast on this issue, the plan will 
immediately terminate.1

1 ISS United States Summary Proxy Guidelines – 2017 Benchmark Policy Recommendations
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Corporate Culture

 Chief executives’ performance reviews

 Scope of power held by risk-management officers

 Enhanced scrutiny of incentive pay plans

 Movement toward creation of “ethics and culture 
Board committees”
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ATTORNEY ADVERTISEMENT. The contents of this document, current at the date of 
publication, are for reference purposes only and do not constitute legal advice. Where 
previous cases are included, prior results do not guarantee a similar outcome. Images of 
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