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CEO Pay Ratio 



CEO Pay Ratio

 The SEC issued final CEO Pay Ratio rules on August 
5, 2015

 Requires disclosure of ratio of median compensation of 
all employees to the compensation of the principal 
executive officer

 Timing

– Disclosure required for compensation for full fiscal years 
beginning on and after January 1, 2017

– For calendar year issuers, pay ratio disclosure will first be 
required in proxy or information statement for the 2018 
annual meeting, based on 2017 compensation
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Scope of the Required Disclosure

 The pay ratio will need to be disclosed by all U.S. 
issuers subject to the reporting requirements of the 
Securities Exchange Act of 1934, other than smaller 
reporting companies, emerging growth companies, 
foreign private issuers and U.S.-Canadian 
Multijurisdictional Disclosure System filers 

 The pay ratio disclosure will generally be required in 
proxy statements, information statements, annual 
reports and registration statements that require 
disclosure of executive compensation under Item 402 
of Regulation S-K
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Components of the Required Disclosure

 The required pay ratio disclosure will consist of the 
following items:

– The median of the annual total compensation of all employees 
of the company and its consolidated subsidiaries (Median Pay) 
other than the principal executive officer (CEO);

– The annual total compensation of the CEO (CEO Pay); and

– The ratio of the Median Pay to the CEO Pay, expressed either 
as a ratio in which the Median Pay is one (e.g., 1 to 100) or in 
narrative as a multiple (e.g., “our CEO’s pay for 2017 was 100 
times the median of the total compensation of all of our 
employees (other than our CEO) for 2017”)
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Calculation of “Pay” in the Ratio
 Both the Median Pay and the CEO Pay will be calculated on 

the same basis as total compensation for purposes of the 
Summary Compensation Table under Item 402(c)(2)(x) of 
Regulation S-K

 Under these rules, total compensation is the sum of          
(1) base salary, (2) bonuses (both discretionary bonuses 
and those paid under a pre-established incentive plan), 
(3) grant date fair value of equity awards, (4) change in 
pension value and above-market or preferential nonqualified 
deferred compensation earnings, and (5) all other 
compensation, including such items as perquisites, tax 
gross-ups, and severance
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Calculation of “Pay” in the Ratio
 Total compensation may, but is not required to be, annualized for 

all permanent full-time and part-time employees who were 
employed for less than the full fiscal year

– Rules will not permit full-time adjustments for part-time workers or 
annualization for temporary or seasonal employees

– A company may use reasonable estimates to determine the Median Pay, 
but not to determine the CEO Pay

 Personal benefits aggregating less than $10,000 and 
compensation under non-discriminatory benefit plans may be 
included in the median employee’s annual compensation so long 
as the items are also included in the CEO’s annual compensation

 Any material difference between the CEO’s annual compensation 
used in the pay ratio disclosure and the compensation shown in 
the Summary Compensation Table will need to be explained
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Identifying the Median Employee

 Potential pool of employees will include all individuals 
employed by the listed company or any of its 
consolidated subsidiaries on a single date during the 
last three months of the most recently completed fiscal 
year

 Any date during the three month period may be used 
for purposes of identifying the median employee

 If the date selected by the company changes from year 
to year, the company must explain the reason for the 
change
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Identifying the Median Employee

 Pool of employees will include all full-time, part-time, 
seasonal, or temporary workers employed on the day 
selected by the company, whether located in the U.S. 
or outside the U.S. (subject to limited exceptions for 
certain non-U.S. employees)

– No exclusion for employees who are subject to a 
collective bargaining agreement

– Employee would not include: 

 Workers who are employed, and whose compensation is determined by, an 
unaffiliated third party but who provide services to the company or its 
consolidated subsidiaries as leased workers

 Workers who are classified as independent contractors for tax and 
employment law purposes
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Identifying the Median Employee
 In determining the employees from whom the median employee is 

identified, companies will be permitted to use either their entire 
employee population or statistical sampling or other reasonable 
methods

 In identifying the median employee from the relevant group, companies 
will be permitted to use either (1) actual annual total compensation, 
calculated using the Summary Compensation Table rules, or (2) any 
other annual compensation measure that is consistently applied to all 
employees included in the calculation

 The regulations provide as examples of alternative compensation 
measures amounts derived from the company’s payroll or tax records

– These records may be used to identify the median employee even if they are 
kept on an annual basis other than the fiscal year of the registrant
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Identifying the Median Employee
 In identifying the median employee, companies may (but 

are not required to) make cost-of-living adjustments to the 
compensation of employees in jurisdictions other than the 
jurisdiction in which the CEO resides so that the 
compensation is adjusted to the cost of living in the 
jurisdiction in which the CEO resides

– If a cost-of-living adjustment is made to identify the median employee, 
and the median employee resides in a jurisdiction different from the 
CEO, then the same cost-of-living adjustment must be used in 
calculating the median employee’s annual total compensation

– In this situation, the jurisdiction of the employee must be disclosed, 
along with a brief description of the cost-of-living adjustments used 
and the median employee’s annual total compensation and pay ratio 
without the adjustments
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Identifying the Median Employee

 Companies will be required to disclose the 
methodology used to identify the median employee and 
disclose any material assumptions, adjustments or 
estimates that are used to identify the median or to 
determine any elements of total compensation

– Estimated amounts will need to be clearly identified

– Explanation required for any change in methodology from 
year to year, including the reason for the change and an 
estimate of its impact on the median and the ratio
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Excluding Non-U.S. Employees
 Data Privacy Exclusion: Companies may exclude non-

U.S. employees for whom the company cannot, despite 
reasonable efforts, obtain or process the compensation 
information required for the ratio without violating data 
privacy laws or regulations

– Reasonable efforts must include, at a minimum, using or seeking an 
exemption or other relief under any governing data privacy laws or 
regulations

– If employees are excluded under this exemption, the company must 
list the excluded jurisdictions and the specific data privacy laws at 
issue, explain how complying with the pay ratio rule would violate the 
law, describe the efforts made to seek relief, disclose the approximate 
number of employees exempted by jurisdiction and file a supporting 
legal opinion as an exhibit
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Excluding Non-U.S. Employees
 5 Percent de minimis Exclusion: Companies may exclude non-U.S. 

employees to the extent either (1) the issuer’s and its consolidated subsidiaries’ 
non-U.S. employees as a whole account for 5 percent or less of the issuer’s and 
its consolidated subsidiaries’ total worldwide employees or (2) the non-U.S. 
employees being excluded account for less than 5 percent of the issuer’s and its 
consolidated subsidiaries’ total non-U.S. employees

– If an issuer excludes any employees in a non-U.S. jurisdiction because they 
account for less than 5 percent of total non-U.S. employees, it must exclude all 
non-U.S. employees in the jurisdiction

– Also must disclose the jurisdictions from which employees are being excluded, the 
approximate number of employees excluded from each jurisdiction, the total 
number of U.S. and non-U.S. employees and the total number of U.S. and non-
U.S. employees used in calculating the 5 percent limit

– To the extent employees are excluded under the data privacy exemption, those 
employees apply against the 5 percent cap on the number of employees who may 
be excluded under this de minimis exemption
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Median Employee - Every Three Years
 The median employee will need to be identified only once every three 

years, unless there was a change in the employee population or employee 
compensation arrangements during the company’s last completed fiscal 
year that the company reasonably believes would significantly affect the pay 
ratio disclosure

– The median employee’s median pay must be recalculated each year

 If the company uses the same median employee for multiple years, it must 
disclose that fact and describe the basis for its reasonable belief that no 
changes have occurred that would significantly affect the pay ratio 
disclosure

 If there is a change in the median employee’s circumstances that the 
company reasonably believes would result in a significant change in its pay 
ratio disclosure, the company may use another employee whose 
compensation is substantially similar to the original median employee based 
on the compensation measure used to select the original median employee
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Status of Pay Ratio as “Filed”

 Under the final rules, the pay ratio disclosure will be 
considered “filed,” and not merely “furnished,” for 
purposes of liability under the Securities Act of 1933 
(Securities Act) and the Securities Exchange Act of 
1934 (Exchange Act)

 Filed information is subject to liability under Section 18 
of the Exchange Act, which imposes liability for 
misleading statements in reports or documents filed 
with the SEC, and is subject to automatic incorporation 
by reference into the company’s Securities Act 
registration statements, which could give rise to liability 
under Section 11 of the Securities Act
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SEC Staff Compliance and Disclosure 
Interpretations Issued October 2016

 Pay measure used to identify median employee must “reasonably reflect 
annual compensation” but need not identify the same median employee 
as using annual total compensation

 Relying exclusively on hourly or annual rates of pay not permissible

 Time period used need not be annual or include employee 
determination date

– Can be prior fiscal year (at least if annual total compensation is used)

 Whether furloughed employees must be included depends on facts and 
circumstances
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New Guidance Released September 
2017
 On September 21, 2017, the SEC released several 

items that provide additional guidance on the CEO Pay 
Ratio Rule:

1. SEC interpretive guidance;

2. Revised pay ratio Compliance and Disclosure 
Interpretations (“C&DIs”) reflecting the SEC’s 
interpretive guidance; and

3. Separate guidance released by the staff of the SEC’s 
Division of Corporation Finance
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New Guidance

 Independent Contractors

– Contrary to one of the SEC’s C&DIs issued in October 
2016, the new interpretive guidance provides that a 
company can determine whether a worker is an 
“employee” for purposes of the pay ratio rule by applying 
a widely recognized test used under another of area of 
law, such as tax law or employment law

– The C&DI issued in October 2016, which suggested that 
independent contractors could only be excluded if their 
pay was determined by an unaffiliated third party rather 
than the registrant itself, has now been withdrawn
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New Guidance
 Use of Internal Pay Records

– The interpretive guidance clarifies that registrants can use tax, payroll 
and other existing internal records as estimates in the following two 
circumstances:

 De minimis exemption – can use internal records to determine whether the number 
of employees in a certain foreign jurisdiction is small enough to allow the company to 
exclude such employees under the 5 percent de minimis exemption 

 Median employee – can use internal pay records as consistently applied 
compensation measure (“CACM”) to identify median employee as long as the 
internal pay records reasonably reflect annual compensation, “even if those records 
do not include every element of compensation, such as equity awards widely 
distributed to employees.” This provides public companies with more flexibility to use 
internal pay records than did the previously issued C&DI, which stated that total 
cash compensation could be a CACM unless the registrant also distributed equity 
awards widely among its employees. That C&DI has been amended to reflect the 
new interpretive guidance
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New Guidance

 SEC Enforcement Actions

– SEC interpretive guidance acknowledges that pay ratio 
disclosures will involve a degree of imprecision and that 
use of estimates will not provide the basis for enforcement 
action unless the disclosure lacks a reasonable basis or 
was provided other than in good faith

– New C&DI provides that the staff would not object if a 
company states that the ratio is a reasonable estimate in 
the disclosure itself 
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New Guidance
 Use of Reasonable Estimates and Statistical Sampling

– New guidance from the staff at the Division of Corporation Finance 
clarifies that reasonable estimates can be used at all stages of the 
ratio calculation (other than for calculating CEO’s compensation)

– Also provides the following with respect to statistical sampling:

 Statistical sampling methods may include, but are not limited to, simple 
random sampling, stratified sampling, cluster sampling, and systematic 
sampling

 Company not required to use the same statistical sampling method for all 
geographic locations and/or business units, and may use statistical 
sampling for one location or business unit without having to use statistical 
sampling for all locations/business units

 Public companies may use other statistical techniques in addition to 
sampling when determining the median employee, such as imputing or 
correcting missing data points and addressing outliers
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Potential Process for Pay Ratio
 Step 1:  Determine whether it is likely that any non-U.S. 

employees will be excluded from the calculation and, if so, 
which employees

 Step 2:  Evaluate compensation measures available to use 
in identifying the median employee.  The appropriate 
measure will depend on a number of considerations, 
including:

– Which compensation measures are currently available in your existing 
systems (payroll, HR, tax)

– Which of the available measures can be consistently applied across 
all jurisdictions in which the company and its consolidated 
subsidiaries have employees that must be included in the median 
employee calculation
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Potential Process for Pay Ratio
 Step 2 continued

– For many companies, total cash compensation as recorded for 
payroll purposes may be an appropriate measure

– Another alternative would be taxable wages as recorded for tax 
reporting and withholding purposes

– Whichever measure is selected should be one that acts as a 
reasonable proxy for annual compensation

– If existing systems do not record any single measure that can be 
used in this way, then consider using statistical sampling

– For most companies, calculating total Summary Compensation 
Table compensation for all employees would be a manual process 
and, as a result, a last resort
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Potential Process for Pay Ratio
 Step 3:  Verify whether existing systems will capture all of the 

employees required to be considered in the median employee 
determination, or if manual or other changes will be needed

– The employees who must be covered are all full-time and part-time 
employees and all seasonal and temporary employees who are employed by 
the company and its consolidated subsidiaries on a single date, excluding any 
non-U.S. employees covered by the exemptions described in Step 1.  (The 
single date will be one selected by the company that falls within the last 3 
months of the fiscal year.) 

 Step 4:  Consider whether any particular determination date within the 
last three months of a fiscal year will be more desirable than another for 
the calculation of the ratio, keeping in mind that individuals not 
employed on the determination date will not be included in the 
calculation of the ratio
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Potential Process for Pay Ratio

 Step 5:  Determine whether to apply a cost-of-living 
adjustment to the compensation amounts for 
employees in jurisdictions other than the CEO’s 
jurisdiction

 Step 6:  Run a test calculation of the ratio and prepare 
a “mock up” of the disclosure

 Step 7:  Consider whether to include any supplemental 
disclosures, such as explanations for the ratio or 
alternative ratios (e.g., U.S. employees only)
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Institutional Shareholder 
Services (ISS) Policy Update



Changes to Compensation Voting 
Policies For 2017
 Equity Plan Scorecard Changes for 2017

– Changes to “plan features” section of scorecard:

 Minimum Vesting Requirement. To receive full points for this factor, plan must 
have a minimum vesting period of at least one year for all award types (subject 
to a 5% carve out) 

 Dividends on Unvested Awards.  To receive full points, the plan must prohibit 
the payment of dividends or dividend equivalents for unvested equity awards 
(note that dividends can still accrue, as long as they are not paid before the 
award vests)

– No changes to plan cost or grant practices sections 

– Formally added an additional “qualitative review” to plans being amended 
and restated.  If ISS determines that proposed changes to the plan are, in 
the aggregate, detrimental to shareholders, it may recommend a vote 
against a plan that otherwise passes the scorecard
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Changes to Compensation Voting 
Policies For 2017
 Revised Voting Policy for 162(m) Approvals 

– ISS will generally vote FOR proposals (without scoring the 
plan on the equity plan scorecard) if:

 Proposal seeks approval for Section 162(m) purposes only; and

 Plan is administered by a committee consisting entirely of 
independent, outside directors

– Presumption of favorable vote does not apply, and ISS will 
score the plan on the equity plan scorecard, if:

 Company is presenting the plan to shareholders for the first time 
after its IPO

 The 162(m) proposal is bundled with other material plan 
amendments
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Changes to Compensation Voting 
Policies For 2017

 CEO Pay-for-Performance Analysis

– ISS is incorporating additional financial measures to 
supplement the legacy use of TSR when assessing CEO 
pay relative to corporate performance

– New financial measures will vary by GICS industry group, 
but may include, in addition to TSR:

 Return on equity

 Return on assets

 Return on invested capital

 Revenue growth

 EBITDA growth

 Cash flow from operations 
growth
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SEC Rulemaking: Clawbacks, Pay 
for Performance and Hedging 



Status of Proposed Rules

 SEC published proposed rules on clawback, pay-for-
performance, and hedging disclosures in 2015, but 
these rules have never been finalized 

 The SEC’s latest version of its Reg Flex Agenda moved 
pay-for-performance, clawbacks, and hedging 
disclosures from the “Proposed Rule Stage” list to the 
“Long-Term Actions” list

 Moving these items to the “long-term actions” list 
signals that these rules won’t be adopted in the near 
future.  Note, however, that the list is not binding, and 
was drafted before SEC Chair Jay Clayton was 
confirmed  
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Proposed Clawback Rules

 History

– Proposed rules issued July 1, 2015

– Comment period ended September 14, 2015

 Scope

– Stock exchanges would adopt rules requiring listed 
companies to adopt compensation recovery policies 

– Rules would generally apply to all issuers with a class of 
securities listed on a national securities exchange or 
association, including foreign private issuers, controlled 
companies, smaller reporting companies and emerging 
growth companies
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Proposed Clawback Rules 
 Policy would be triggered by an accounting restatement 

required to correct an error that is material to previously 
issued financial statements

 Policy would apply to incentive-based compensation 
received by current or former executive officers during the 
three fiscal years preceding the date on which the issuer is 
required to prepare the accounting restatement

 Incentive-based compensation subject to the clawback
would include compensation received due to achievement 
of a goal based on accounting principles or on stock price or 
total stockholder return (TSR)

– Stock options that are granted, earned and vested based solely on 
continued employment would not be subject to the policy
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Proposed Clawback Rules 
 Amount of the recovery would be the excess of the amount 

of incentive-based compensation the executive officer 
actually received over the amount the executive officer 
would have received based on the restated numbers

– Determined on a pre-tax basis

– Where the incentive compensation is based on stock price or TSR, 
reasonable estimates could be used to calculate the excess amount

 It would not be relevant whether there is any fault on the 
part of the executive officer who received the compensation 
or whether the officer was involved in preparing the financial 
statements subject to the restatement
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Proposed Clawback Rules 

 Mandatory 

– Enforcement of the clawback policy required except in 
narrowly defined exceptions: generally only where the 
cost of enforcement would exceed the amount of the 
recovery or the recovery would be illegal under home 
country law

– Issuers would not be allowed to indemnify officers or pay 
for insurance to cover clawback amounts
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Proposed Clawback Rules 

 Disclosure

– Clawback policy must be filed as an exhibit to annual 
report

– Issuers would be required to disclose certain information 
about their enforcement of their clawback policies in proxy 
statements, information statements and Form 10-K in 
specified circumstances
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Proposed Pay for Performance Rules

 History

– SEC proposed rules for comment in April 2015

– Comment period ended July 6, 2015

 Rules as proposed would require disclosure of:

– The relationship between executive compensation 
actually paid to the registrant’s executive officers and the 
cumulative TSR of the registrant; and

– The relationship between the registrant’s TSR and the 
TSR of a peer group chosen by the registrant
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Proposed Pay for Performance Rules 
 Under the proposed rules, the required disclosure consists 

of two components:

– The following table covering the preceding 5 years (3 years for 
smaller reporting companies), using XBRL:

– A graph or narrative (or both) providing a “clear description” of (1) the 
relationship between executive compensation actually paid and 
registrant TSR, and (2) the relationship between registrant TSR and 
peer group TSR
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Proposed Pay for Performance Rules 

 Under the proposed rules, compensation “actually paid” 
would be based on Summary Compensation Table, but 
with a few differences:

– Value of equity awards included at time of vesting rather 
than grant

– Pension plan value would be limited to changes 
attributable to the applicable year of service
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Proposed Pay for Performance Rules 

 Smaller reporting companies would be permitted to 
provide scaled disclosure:

– Required to disclose only the three most recently 
completed fiscal years;

– Not required to disclose amounts related to pensions; and

– Not required to present a peer group TSR

 Emerging-growth companies and foreign private 
issuers would be exempt

 Transition period to phase in full disclosure 
(3 years initially)
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Proposed Hedging Rules 
 History

– Proposed rules issued February 9, 2015

– Comment period ended April 20, 2015

 Proposed rule would require disclosure of whether company 
employees or members of the board of directors are permitted to 
purchase financial instruments (including prepaid variable forward 
contracts, equity swaps, collars and exchange funds, or any 
transactions that have the same economic consequences as any 
of the foregoing) that are designed to hedge or offset any 
decrease in the market value of company equity securities

 Different from CD&A hedging disclosure, which only applies to the 
Named Executive Officers
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FASB’s New Revenue Recognition 
Standard’s Impact on 

Compensation



New Revenue Recognition Standard’s 
Impact on Compensation

 FASB’s new revenue recognition standard will apply to 
annual reporting periods beginning after December 15, 
2017

 To the extent companies use compensation metrics keyed 
to revenue, the new revenue recognition standard could 
affect long-term compensation/bonus plans that measure 
performance over a multiple year period

 When such multi-year plans were put into place, they were 
designed to measure revenue under the old rules, but now 
companies have to measure revenue under these new 
standards, which could skew payouts.
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Possible Solutions

 Two possible solutions proposed during a recent BNA 
conference were to either: 

1. Keep two sets of books, one under the new standard, 
and one under the old standard for purposes of 
determining payouts of awards; or 

2. Revise the bonus plans/metrics based on the new 
standard

 If adopting solution 2, particular attention should be 
paid to the disclosure regarding those changes in 
CD&A so that it doesn’t look like the company is 
making its metrics “easier” to attain mid performance 
cycle
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PUBLIC COMPANY EXECUTIVE COMPENSATION HOT TOPICS WORK SHOP

NOVEMBER 7, 2017 

AGENDA

1. Introductions and format of work shop (i.e., peer-to-peer exchange) 

2. Executive Compensation Trends 
a. What market cap “bucket” is your company in? 
b. Performance metrics and challenges 
c. Setting performance goals and the challenge of historical performance 
d. Navigating ISS policies 
e. Industry specifics 

3. CEO Pay Ratio 
a. Required for 2018 
b. Where is your company at in the process? 
c. Identifying the median employee 

i. Determine you employee population 
ii. Determine your consistently applied compensation measure (CACM) 

iii. Decide your determination date 
iv. Decide what time period to use 

d. Determine your median employee’s (and your CEO’s) total annual compensation 
e. Draft your disclosure 

i. Location of disclosure 
ii. Extent of disclosure—bare minimum, additional supplemental ratios or 

somewhere in between 
f. Communications with your employees and other non-shareholder groups 

4. New ISS Guidance 

a. Pay for Performance 
b. Updates to Equity Plan Scorecard 
c. Draft 2018 Voting Policy Changes 

i. Recommend voting against all directors of companies with unratified “long-
term” poison pill at every annual meeting 

ii. Recommend voting against or withholding votes from members of board 
committees responsible for setting non-employee director compensation when 
there is a “pattern” (over two or more consecutive years) of “excessive” non-
employee director pay without a compelling rationale or other mitigating 
factors 

iii. Vote case-by-case on shareholder proposals for reports on a company’s pay 
data by gender, or a report on a company’s policies and goals to reduce any 
gender pay gap 

5.  Other Matters/Issues 
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Learning objectives
• Identify the latest developments in the 

Compensation Discussion and Analysis 
(CD&A) and other proxy-related topics

• Analyze equity incentive plan design, 
share request trends and shareholder 
considerations

• Explain regulatory initiatives for 
executive compensation

• Identify international changes and risk 
for US businesses
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Agenda
• Proxy season lessons learned
• Trends in plan design and equity share 

requests 

• Compensation regulatory update

• Global compensation update
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Compensation Discussion & Analysis
Background

Intended to be a discussion of why and how compensation was awarded and paid to each of 
the named executive officers. Specifically, the following should be addressed:
• Objectives of the program

• What is the program designed to reward?

• Each element of compensation

• How the amount of pay is determined

• How each element and decisions on each element fit into the overall objectives of the program

• What consideration was given to the results of the most recent shareholder "Say-on-Pay" vote?
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Compensation Discussion & Analysis
Areas of Risk and Shareholder Scrutiny

SEC focus on 
disclosure of non-

GAAP financial 
measures and 

metrics

Section 162(m) 
disclosure 
statement

Compensation 
and impact on 
excessive risk 

taking

Feedback 
from 

Shareholders
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Proxy Statement
A look back to 2016 Proxy season

Among the Russell 3000,
• 36 companies (1.7%) failed say-on-pay in 2016

• Lowest failure rate since it became mandatory in 2011 
• 92% of companies passed with above 70% support
• Shareholder support, on average, was 91% in 2016
• ISS provided negative voting guidance for 12% of companies assessed in 2016
• Shareholder support was lower at companies with an ISS "against" vote recommendation

Implication – ISS voting guidance does not automatically result in 
a failed say-on-pay vote; companies are overcoming negative 
voting guidance; continuously high levels of shareholder support 
raise the bar on what should be viewed as acceptable outcomes
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Proxy Statement
2016 Proxy highlights

• Enhanced disclosure of peer groups
• More than just peer listings
• Selection context and criteria
• Visual charts and graphs to present selected peers

• Expanded use and disclosure of shareholder outreach practices
• Summary of activities
• Question and answer dialogues
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Proxy Statement
2016 Proxy highlights

Graphical representations are becoming common place
• Proxy statements rival annual reports as a vehicle to sell a company and its 

practices to current shareholders

• Graphics should be easy to understand and accurate

• Shareholder feedback has been that ambiguous or misleading graphics/charts can 
be worse than excessive text
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Proxy Statement
Say-on-Pay impact – Company reaction

Shareholder engagement has become proactive rather than reactive
• No "one size fits all" approach
• Know your institutional shareholders and those who drive voting decisions
• Know design preferences and when and how to engage key voting groups

Executive compensation decision-making is influenced by "program optics."
• Key messaging needs to clearly articulate why a plan/program is good for shareholders
• Plan/program design needs to strike the right balance between "best practice" and "best fit" as opposed 

to the perceived safety of market
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Proxy Statement
2017 Proxy predictions

The 2017 Say on Pay failure rate will fall to its lowest level 
since voting began in 20111

2 Smaller companies will continue to fail Say on Pay more 
frequently than larger companies

Shareholders will support an annual Say on Pay vote at over 
90% of companies holding frequency votes in 20173

Median support for environmental related proposals will be 
above 30% in 20174

As we wrap up the 2017 proxy season, the following represents predicted results:
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Proxy Statement
Proxy advisory firms and voting standards

• Proxy advisory firms provide guidance to shareholders on compensation committee 
performance as well as executive pay and performance alignment

• Two of the organizations, Institutional Shareholder Services (ISS) and Glass Lewis and Co. 
provide specific guidance on these topics

• Key large institutional investors vote according to their own philosophies and polices
• Proxy advisory firms have varying degrees of influence over these organizations
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Proxy Statement
ISS – New for 2017

• The market is moving away from evaluating relative pay and financial performance based solely on TSR
• Starting in 2017, a new standardized comparison will be added to research reports for all companies in the Russell 3000E Index
• The relative pay and financial performance evaluation compares the company's reported financial and operational performance 

versus the ISS peer group across up to six financial metrics and TSR:
• Return on invested capital (ROIC)
• Return on assets (ROA
• Return on equity (ROE)
• EBITDA growth
• Cash flow (from operations) growth
• Revenue growth
• Total shareholder return (TSR)
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Agenda
• Proxy season lessons learned

• Trends in plan design and equity 
share requests 

• Compensation regulatory update

• Global compensation update
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LTI plan design & share requests
Proxy study of 250 companies

• In a recent proxy study of the 250 publicly-traded companies with revenue between $500 
million and $1 billion:

• The median salary for the CEO was $695,000 up 3.3% from the prior year

• The median total cash compensation was $1.39 million - up 9.4%
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LTI plan design & share requests
Proxy study of 250 companies

1
Approximately 1/3 of those CEOs were granted stock 
options in 2016 – consistent with the prior year; the 
median value of those awards was up 4% to $625,000

2
75% of the sample were granted shares of restricted 
stock with a median value of $750,000 – down 7% from 
the prior year

3
68% of the sample were granted some form of 
performance shares or units – the median expected 
value of these shares is also $750,000
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LTI plan design & share requests
Proxy study of 250 companies

1
For the same group of CEOs, median total compensation 
(excluding changes in pension value) was $3.28 million, 
an increase of less than ½ of 1 percent over the prior year

2
However, the value of their outstanding equity awards 
has risen by more than 14% over the most recent year; 
this is consistent with fact that the median total 
shareholder return for 2016 among these companies 
was over 25%
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LTI plan design & share requests
Proxy study of 250 companies

1 Overhang - approximately 12% more shares were 
outstanding at the end of 2016 than in the prior year

2 The median simple overhang (outstanding share equivalents 
as a percentage of outstanding shares) is equal to 3.5%

3 When including available shares for grant, the median 
becomes 9.5%

4 55% of the companies added additional shares or received 
shareholder approval of their equity plan in 2016
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LTI plan design & share requests
Total potential shareholder dilution

Compare to companies of similar size, industry and life cycle
• Discuss with major shareholders to determine their comfort level
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LTI plan design & share requests
Share usage and the need for more shares

More frequent share authorization requests to replenish LTI plan share reserve
• About 60 percent of S&P 500 companies have gone to shareholders for new shares over the last three 

years.
• Primarily due to increased use of performance shares and opportunity to payout above target (40% of 

Fortune 100 companies pay between target and maximum)
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LTI plan design & share requests
Performance shares

Among larger companies the trend continues to move toward performance shares – accounting 
for more than half of long-term incentive value granted to top executives

• The typical grant is denominated in shares of company stock with the number of 
shares ultimately awarded based on some measure of performance over a multiple 
year  period.  The most common performance period is three years
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LTI plan design & share requests
Performance shares

A majority of larger companies are now using relative total shareholder return (RTSR) as a 
primary measure of long-term performance

• This metric compares the total return of the company's stock to that of a pre-
established comparator group

Other metrics may include multi-year earnings targets or growth, return on equity targets, 
return on asset targets, EPS growth, etc.
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LTI plan design & share requests
Share request market practices

The request’s impact to existing shareholders in the form of 
voting power dilution

The expected life of the new share reserve, taking into 
consideration historical equity grant practices and future needs

1

2

3 How the share request will be perceived by proxy advisory groups and 
whether these groups will vote in favor of the Company’s request

Companies should consider the following factors:
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LTI plan design & share requests
Assess impact of proxy advisory firms

If "for" 
recommendation 

is not certain, 
begin outreach 

with key 
shareholders

Summary of activities

Question and answer dialogues

Should not be an "investor pitch"

Review guidelines of proxy advisory firms (ISS and Glass-Lewis)
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Agenda
• Proxy season lessons learned

• Trends in plan design and equity share 
requests 

• Compensation regulatory update
• Global compensation update
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Regulatory update
Financial CHOICE Act 2.0

On April 19, 2017, House Financial Services Committee (“HFSC”) Chairman Jeb 
Hensarling released an updated version of the Financial CHOICE Act (“FCA 2.0”), a 
discussion draft that would reform the Dodd–Frank Wall Street Reform and Consumer 
Protection Act (“Dodd-Frank Act”) 

FCA 2.0 would repeal a slew of Dodd-Frank Act 
provisions, including pay-ratio disclosure, employee 
and director hedging disclosure, the authorization of 
the SEC to adopt proxy access rules and board 
leadership structure disclosures
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Regulatory update
Pay ratio disclosure
• The final rule was adopted and announced in August 2015 and is required for the first fiscal 

year beginning on or after January 1, 2017
• Companies are required to disclose:

1. Median annual total compensation of all employees
2. Annual total compensation of the CEO
3. The ratio of numbers 1 and 2 above

• In February, acting SEC Chair Michael Piwowar issued a statement directing the staff to 
revisit the pay-ratio disclosure rules

• Until further action is taken either by the SEC or by Congress and the President, the 
requirement remains effective for the current period
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Regulatory update
Pay vs. Performance disclosures

On April 29, 2015, the SEC proposed rules regarding pay versus performance disclosures

The SEC proposed rules require companies to disclose in a clear manner the relationship 
between executive compensation actually paid and the financial performance of the company
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Regulatory update
Pay vs. Performance disclosures

The proposed rule requires companies to disclose:
• The relationship between executive compensation actually paid to the named 

executive officers and the cumulative total shareholder return
• Executive compensation actually paid would consist of total compensation as reported 

in the summary compensation table, modified to adjust the amounts included for 
pension benefits and equity awards. Equity awards would be considered actually paid 
on the date of vesting, whether or not exercised
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Regulatory update
Pay vs. Performance disclosures

• This Pay vs. Performance disclosure rule is still in its proposed form and is not 
covered by the FCA 2.0 

• While not likely to be required for the next proxy period, investors will continue to 
focus on the relationship between pay and performance and disclosure of that 
relationship in a clear and transparent manner
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Regulatory update
Clawbacks

• Dodd-Frank required the SEC to direct the national securities exchanges to adopt 
listing standards requiring each listed company to develop and implement a policy 
for recouping executive compensation that was paid on the basis of erroneous 
financial information, regardless of fault, the theory being that it was compensation 
to which the executives were never really entitled in the first place

• Under Dodd-Frank, the policy would apply in the event the company had to 
prepare an accounting restatement due to the company’s material noncompliance 
with any financial reporting requirement under the securities laws

• The SEC proposed these rules in 2015, but they have not been adopted
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Regulatory update
Clawbacks

• The Financial CHOICE Act 2.0 also modifies the Dodd-Frank no-fault clawback
policy for erroneously awarded compensation to apply only where the:

• “executive officer had control or authority over the financial reporting that resulted 
in the accounting restatement"

• Most companies have adopted some form of clawback policy as required under 
Sarbanes-Oxley – which only apply to the CEO and CFO and only to a 
restatement resulting from misconduct

• While many companies have reviewed their policies on clawbacks pertaining to 
incentive plans and stock awards, it is expected that they will wait until these 
regulations are finalized to modify their policies
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Agenda
• Proxy season lessons learned

• Trends in plan design and equity share 
requests 

• Compensation regulatory update

• Global compensation update
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Global compensation issues

Changes to employer withholding obligations in 
France

Stricter approach to non-compliance for tax 
withholding for share scheme remuneration in 
the UK

1

2

3 The potential impact of Brexit on European social 
security regulations 

Three changes impacting US businesses with an internationally mobile workforce 
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Changes to withholding tax in France

• Required only for French non-residents
• For residents, tax paid in year following when 

income earned
• Tax paid on assessment between September and 

December
• US individuals continue to suffer Federal withholding
• May reduce withholding via Form 674 and/or W-4

• Withholding required for residents
• Per individual rate determined by Tax Authorities or 

standard rate. Can elect for flat rate.
• Payroll withholding for locally paid employees or non-

qualified share remuneration
• Instalment payments for employees not on local payroll
• Final balance assessed on tax return

Current Withholding Obligations Proposed Changes from 1 January 2018

Complexities will arise for employers with internationally mobile employees…
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Changes to withholding tax in France

1. US expats who continue to be paid through their 
home payroll

Installment payments are due and amounts deducted 
from taxpayer accounts
2. Share scheme income is subject to withholding.  
Other employment income may be subject to 
instalment payments.

3. Changes to withholding during the year
Employee can elect changes for flat rate, due to personal 
circumstances and assignment considerations
4. Timing issues for managing and tracking costs and 

tax payments
When payments are due pose challenges for employer-
funded income tax

Complexities for US employers

Proactive assessment of current and future employee populations
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Stricter UK guidance on reporting non-compliance

• US international assignees impacted
• UK taxable share scheme income reportable through 

payroll and subject to withholding
• Company can determine taxable income as 'best 

estimate'
• Income tax payable by employer where not possible 

to withhold taxes from employee

• Individual is required 'make good' tax paid by employer
• Must 'make good' within 90 days following end of tax 

year
• Tax not made good regarded as additional taxable 

income for employee
• Partial payment of amount due insufficient to avoid 

exposure

Reporting Income from share schemes The 'Section 222' charge
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Stricter UK guidance on reporting non-compliance

Indemnity?
bona-fide contractual liability on the
part of the employee to reimburse the 
employer

allows for the employer to fully recover 
the due amount

habitually enforced by the employer

"likely sufficient"

Potential issues and solutions
• 'Best estimate' determination of taxable income

• Charges paid by employer on behalf of employee

• Approaches to ensure amounts due are made good

• Tracking of internationally mobile employees and share schemes 
income
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Potential impact of Brexit on social security
Uncertainty, risk and cost ahead

• Current regulations allow for up to 5 years of home country social 
system coverage for internationally mobile employees

• Legislation requires reciprocation between member states

• Network of bilateral agreements would provide shorter coverage, 
greater compliance burden and more limited coverage

5 years
current period of coverage

12-24 months
typical coverage period in old agreements

April 1958
date of UK-France bilateral agreement

April 2019
UK intends to complete EU withdrawal
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Questions?
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Disclaimer

This Grant Thornton LLP presentation is not a comprehensive analysis of the subject 
matters covered and may include proposed guidance that is subject to change before it 
is issued in final form. All relevant facts and circumstances, including the pertinent 
authoritative literature, need to be considered to arrive at conclusions that comply with 
matters addressed in this presentation. The views and interpretations expressed in the 
presentation are those of the presenters and the presentation is not intended to provide 
accounting or other advice or guidance with respect to the matters covered.

For additional information on matters covered in this presentation, contact your Grant 
Thornton, LLP adviser.



© Grant Thornton LLP. All rights reserved. 41

Grant Thornton Executive Compensation Surveys

Please reach out to Eric Gonzaga (eric.gonzaga@us.gt.com) for a 
complimentary copy of our four annual executive compensation surveys:

• Russell 2000
• Financial Services
• Life Sciences
• Family Offices

mailto:eric.gonzaga@us.gt.com
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