
Top Takeaways 

Public Company Executive Compensation Hot Topics 

The following top takeaways are drawn from the Public Company Executive Compensation Hot Topics Workshop on 
November 7, 2017 as part of the NDI Executive Exchange, a segment of Foley’s National Directors Institute. Featured 
panelists in this workshop were Eric Gonzaga, Partner and Practice Leader for the Human Capital Services Group, Grant 
Thornton; Deborah Farrington, Founder and Co-Chairman, StarVest Partners; Russ Ryba, Partner, Foley & Lardner LLP; 
Megan Odroniec, Partner, Foley & Lardner LLP; and Kelsey O’Gorman, Associate, Foley & Lardner LLP. 

1. Incentive Plan Design: Continued Rise in Use of Performance Shares.  Performance Shares continue to be on the 
rise for larger companies, accounting for approximately half of the long-term grant value awarded to executives.  The 
most common performance period is three years.  Most companies continue to limit the number of performance goals to 
one or two metrics, with the most common metric being total shareholder return (TSR) relative to the company’s peer 
group.  

2. Incentive Plan Design: Don’t Be Afraid to Tailor Your Performance Metrics.  Panelists noted that there is no “one-
size fits all” performance metric, and that companies should not be afraid to think outside the “TSR Box” when selecting 
metrics for their performance shares and cash awards.  Performance metrics should be directly related to the company’s 
goals over the time horizon of the award, and should be within the executive’s line of sight.  For example, revenue growth 
may be a more appropriate metric than TSR for young, high growth companies.  

3. Incentive Plan Design: Keep It Simple.  If you want your incentive plans to drive performance, your executives must 
understand how they work and what they are intended to reward.  When incentive plans become too complicated or are 
not communicated effectively, then they will function less as a motivator of your executives, and more as a “lottery 
ticket”—meaning that your executives will see their incentive compensation as something that may or may not be paid out 
for reasons that they can’t articulate and that are beyond their control.  

4. CEO Pay Ratio Rule: SEC Has Provided Substantial Flexibility In Calculating the Ratio.  The SEC has emphasized 
in its most recent guidance issued in September that companies have significant flexibility in calculating the ratio, 
especially around identifying the median employee. Specifically, according to the new guidance, companies can use any 
“consistently applied compensation measure” or “CACM” that reasonably reflects the annual compensation of employees 
to select their median employee, even if such CACM does not include every element of compensation, such as equity 
awards.  Commonly used CACMs are taxable wages, base salary, and total cash compensation.   

5. CEO Pay Ratio Rule: Use the De Minimis Exemption, but not the Data Privacy Exemption.  The CEO pay ratio rule 
contains two exemptions for foreign employees: the data privacy exemption and the de minimis exemption.  The data 
privacy exemption allows a company to exclude all employees that reside in a country that has data privacy laws that 
would prevent the company from gathering the necessary data.  However, this exemption may prove to be of little use, as 
a company must satisfy a number of onerous conditions before it can use the exemption.  First, it must seek an 
exemption from the data privacy rule and second, it must obtain a legal opinion that the company cannot obtain the 
necessary information without violating privacy laws. On the other hand, the de minimis exemption is easy to use and is 
one that a substantial number of companies plan to utilize.  The de minimis exemption allows companies to exclude 
foreign employees constituting 5% or less of the company’s total number of employees, as long employees residing in the 
same country are treated consistently (meaning if one employee from a particular country is excluded, the rest must be 
excluded too). 



6. CEO Pay Ratio Rule: Disclosure Predictions.  No one really knows what the average pay ratio number will be.  Current 
estimates range anywhere from 100:1-300:1, but we won’t truly know the average until after the 2018 proxy statements 
are filed.  However, while the average ratio is still unknown, other trends are emerging.  For one, many (if not most) 
companies have indicated that they are going to place their pay ratio disclosure outside of CD&A, somewhere after all the 
executive compensation tables. There also seems to be a consensus among companies and advisors that less disclosure 
is generally better, at least for this first year of disclosure.  As such, we do not expect to see a lot of cost-of-living 
adjustments or supplemental ratios being disclosed.  However, in certain cases, providing additional disclosures or 
context may make sense, such as if your company uses a significant number of non-U.S. employees with relatively low 
wages, if you think your ratio or median compensation number may be significantly higher or lower than others in your 
industry, or if your CEO had unusual pay elements in a given year (such as a large sign-on bonus or initial equity grant).   

7. CEO Pay Ratio Rule: Don’t Overlook the Disclosure’s Impact on Employees.  The disclosure of the CEO pay ratio 
will be the first time that median employee compensation will be included in a public document.  Access to this new 
information may make employees of all levels, not just those below the median, question if they are being paid fairly.  For 
example, a middle manager who earns slightly above the median may have thought he or she was among the top quarter 
of earners at the company, and may be surprised to learn how close to the median he or she is paid.  Employees right at 
the median may be disgruntled that the median employees at peer companies are making more. While we do not 
necessarily recommend that companies include responses to these concerns in the proxy statement itself or send out 
additional materials in advance of the proxy statement to its employees, we do advise that companies have a game plan 
in place for how to respond if employees have questions or concerns regarding the ratio.  Specifically, think about what 
questions employees may ask, and be prepared with an answer.  Also, think about who should answer these questions—
whether an employee’s direct supervisor, a designated person in the HR department, or someone else—and ensure that 
there is a consistent message among all individuals who will be involved in answering these questions.

8. ISS: New Items on the Equity Plan Scorecard for 2017.  ISS uses the “equity plan scorecard” to determine whether it 
will recommend that shareholders vote for or against your new or amended equity plan at your annual meeting.  For plans 
that were submitted for shareholder vote in 2017, two additional “plan features” were added to the scorecard.  The first 
was a minimum vesting requirement.  Companies received full points for this item only if the plan stipulated that all award 
types granted under the plan have a minimum one year vesting requirement (with a permitted carve out for 5% of all 
awards granted under the plan).  The second new plan feature for 2017 related to dividends and dividend equivalent 
units.  Companies received full points for this factor only if their plans prohibited the payment of dividends or dividend 
equivalents on all unvested awards.  However, dividends and dividend equivalents could still accrue during the vesting 
period as long as they were not paid until after the award vests.   

ISS should be publishing its updates to the equity plan scorecard for 2018 sometime in December.  The factors noted 
above may continue to be a part of the scorecard for 2018, but we will not know for sure until ISS releases the 2018 
scorecard.

9. ISS: Updated Pay for Performance Metrics.  As a part of its “say on pay” vote recommendation, ISS conducts a pay for 
performance evaluation for all companies included in the Russell3000E.  In conducting its pay for performance analysis, 
ISS first conducts a quantitative review, which compares the CEO’s total compensation to company performance. The 
performance metric that has historically been used to measure performance is TSR relative to the ISS peer group.   If the 
quantitative screen indicates a pay-for-performance misalignment, then ISS conducts a deeper qualitative analysis of pay 
for performance.

In February 2017, ISS began using seven additional financial metrics other than TSR as a part of the qualitative analysis.  
The new financial metrics will vary by GICS industry group, but may include return on equity, return on assets, return on 
invested capital, revenue growth, EBITDA growth, and cash flow from operations growth, each relative to the company’s 
ISS peer group.  While these additional metrics are currently only a part of the additional qualitative analysis, ISS has 
indicated that it may integrate the additional metrics into the quantitative screen in futures years.



10. ISS: New Focus on Director Compensation.  In response to the recent increase in litigation regarding non-employee 
director compensation, ISS has increased its attention on Director Compensation.  ISS will now recommend voting 
against or withholding votes from members of the board committees responsible for setting non-employee director pay 
when there is a pattern (over two or more consecutive years) of “excessive” non-employee director pay without a 
compelling rationale or other mitigating factors.  During 2017, ISS also released a more formal guidance regarding its 
voting recommendations for management proposals seeking shareholder ratification of non-employee director pay.  Vote 
recommendations on such proposals will take into account the following factors: relative magnitude of total director 
compensation compared to peer companies; problematic director pay practices; director stock ownership guidelines and 
holding requirements; equity award vesting schedules; the mix of cash and equity-based compensation; meaningful limits 
on director compensation; the available of retirement benefits or perquisites; and the quality of the disclosure surrounding 
director compensation. 

For more information on Public Company Executive Compensation Hot Topics, please feel free to contact the following 
panelists directly:  

Russ Ryba 
Foley & Lardner LLP 
rryba@foley.com

Megan Odroniec  
Foley & Lardner LLP 
modroniec@foley.com
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