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Top Takeaways 
 

Public Company Executive Compensation Hot Topics 

The following top takeaways are drawn from the Public Company Executive Compensation Hot Topics Round Table on 
October 25, 2018 as part of the NDI Executive Exchange, a segment of Foley’s National Directors Institute. Featured 
panelists in this workshop were Patrick McGurn, Special Counsel, Institutional Shareholder Services; Eric Gonzaga, 
Partner, Grant Thornton; Norman Johnson, Director, Schneider National, Inc. and Cracker Barrel Old Country Store, 
Inc.; Megan Odroniec, Partner, Foley & Lardner LLP; and Josh Agen, Of Counsel, Foley & Lardner LLP. 

 
1. Limited Changes to ISS Executive Compensation Policies Proposed for 2019.  The only proposed change 

to ISS’s U.S. executive compensation policies for the 2019 proxy season relates to its quantitative pay-for-
performance screen used in evaluating “say-on-pay” proposals.  The proposed change would replace existing 
unadjusted GAAP accounting measures used as a part of ISS’s secondary Financial Performance Assessment 
with Economic Value Added (EVA) measures.  Specifically, the current GAAP-based capital productivity and 
profitability measures using ROA, ROE, and ROIC would be shifted to EVA concepts of EVA Spread and EVA 
Margin, measured over a three-year period, and current measures of company progress based on EBITDA 
growth and cash flow growth would be shifted to EVA concepts of EVA Momentum, denominated by capital 
and sales.  The initial Financial Performance Assessment will continue to be based only on TSR. ISS does not 
expect the implementation of the EVA-based measures to have a significant impact on the number of 
companies that receive “low” and “medium” quantitative concern level results as part of its say-on-pay analysis. 
 

2. ISS’s Policy Regarding Excessive Director Pay.  Beginning in 2018, ISS implemented a policy of making 
adverse vote recommendations on the re-election of board members responsible for approving/setting non-
executive director compensation when there is a recurring pattern (i.e., two or more consecutive years) of 
excessive director pay without a compelling rationale or other mitigating factors. To determine if director pay is 
“excessive,” ISS compares individual non-employee director compensation to the median of all non-employee 
directors at companies in the same index and industry to identify companies with directors whose 
compensation is among the top 5% of all comparable directors. 
 

3. Increased Flexibility to With Respect to Performance Goals Due to 162(m) Changes.  The Tax Cuts and 
Jobs Act repealed the performance-based exemption under Section 162(m) of the Internal Revenue Code 
(162(m)) so that, beginning in 2018, performance-based compensation is no longer exempt from 162(m)’s $1 
million deduction limit.  One potential upside to this change is that companies have more flexibility to select 
non-financial performance goals and exercise discretion to increase or decrease performance compensation 
based on individual performance.   
 

4. Most Companies Are Expected to Continue to Use Financial Performance Goals.  Even though the 
changes to 162(m) allow for more flexibility, panelists noted that they expect that performance-based 
compensation is not going away, and that performance-based compensation will generally continue to be 
based on financial performance metrics.  One reason recognized by the panelists is the difficulty of measuring 
non-financial goals, such as environmental sustainability.  In addition, placing too much focus on improving 
non-financial measures, such as environmental sustainability or employee satisfaction, may not be in the 
shareholders’ best interests because it could negatively impact the bottom line.  However, the panelists agreed 
that it would generally make sense for compensation committees to exercise discretion to adjust pay based on 
individual performance evaluations. 
 

5. Provide a Robust Explanation of Changes to Your Compensation Program in CD&A.  While the panelists 
expect that most companies will not overhaul their performance compensation programs due to the changes to 
162(m), they agreed that, if a company does, it should provide a detailed explanation of the reasons for those 
changes in the Compensation Discussion and Analysis (CD&A) portion of the proxy statement to alleviate 
shareholder and proxy advisor concerns.  The panelists also agreed that companies should provide thorough 
disclosure in CD&A concerning performance compensation payouts that may be controversial or surprising.    
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6. Changes in Named Executive Officers Have Greater Ramifications Due to 162(m) Changes.  Before the 
Tax Cuts and Jobs Act, only up to four individuals each year were “covered employees” subject to 162(m)’s $1 
million cap: the CEO and the other three most highly compensated executive officers (other than the CFO) who 
were serving at the end of the year.  “Covered employee” status was determined on a year-by-year basis and 
did not carry over into future years.  After the Tax Cuts and Jobs Act, a “covered employee” will now be anyone 
who has ever been the CEO, CFO or one of the other three most highly compensated officers.  In addition, 
individuals who are “covered employees” for any taxable year beginning after December 31, 2016 will retain 
that status in future years.  Because the new rule is “once a covered employee, always a covered employee,” 
employers will want to be sensitive to one-time payments or special situations (such as signing bonuses or 
retention awards) that could bump an executive into their top three highest compensated officers other than the 
CEO and CFO for a single fiscal year, because that person will then be subject to 162(m)’s $1 million deduction 
cap forever. 
 

7. Performance Goals and Performance Periods. The panelists noted that no one size fits all when it comes to 
performance goals and encouraged companies to think about what drives shareholder value at their company 
when setting goals.  In addition, companies should carefully evaluate the performance period that best fits their 
needs.  While three years is still the most common performance period for long-term incentives, some of the 
panelists encouraged companies to consider whether longer performance periods would better meet the 
objectives of their compensation programs.   
 

8. CEO Pay Ratio Results.  2018 was the first year of CEO pay ratio disclosures.  The highest ratios were driven 
more by median employee pay than CEO pay, and many of the companies with the highest ratios were those 
that offer flexible work schedules.  For example, the median employee of one company with an especially high 
ratio was a part-time employee who worked an average of eleven hours per week. 
 

9. 2018 Say-on-Pay Vote Results.  The average level of shareholder support for say-on-pay proposals so far in 
2018 for all companies has been 90%, which is broadly consistent with 2017 results.  However, there have 
been 55 failed votes (2.7% of all votes) so far in 2018, which is slightly higher than in 2017, and, in a sharp 
departure from previous years, California Public Employees’ Retirement System (CalPERS) has voted against 
43% of say-on-pay proposals.  ISS also has had a higher “against” vote recommendation rate in 2018 (13.9%) 
compared to the 2017 rate (12.2%).  
  

10. Executive Sales of Stock.  During 2018, there were several examples of significant sales by executives of 
their company stock holdings.  Large sales of stock can raise red flags for shareholders.  To alleviate 
shareholder concerns, the panelists recommended providing context in CD&A regarding the sales, such 
as noting the percent of the executive’s total shares granted that he or she still owns after the sales and 
providing the reasons for needing to sell the stock.  
   

For more information on Public Company Executive Compensation Hot Topics, please feel free to contact the following 
panelists directly:  
 
Megan Odroniec  
Foley & Lardner LLP 
modroniec@foley.com  
 
Josh Agen 
Foley & Lardner LLP 
jagen@foley.com  
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