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TOP TAKEAWAYS

Significant Internal Investigations and the Board’s Role

1. Have policies that promote internal reporting of alleged misconduct through formal programs (such as hotlines) but
recognize that whistleblowers may report alleged misconduct through informal channels and be prepared to collect
and respond to alleged misconduct reported through informal channels.

2. Be aware of the protections for whistleblowers. Whistleblowers can be an asset to an investigation; keep them
generally informed of the status of an investigation.

3. Develop an investigative plan but be willing to increase or decrease the scope of the investigative plan as the
investigation progresses.

4. Assess the strengths and weaknesses of internal counsel and/or investigators and the need to retain external counsel
and/or investigators. Consider the laws and customs in the applicable jurisdictions (including privilege, privacy and
data issues).

5. Keep the Board of Directors informed. The timing and level of involvement depends on the nature of the alleged
misconduct, the individuals connected to the alleged misconduct, and the possible implications of the alleged
misconduct.

6. Keep the external auditors informed. Like a Board of Directors, auditors do not like surprises. If a potential problem is
significant, unhappy auditors have considerable leverage when it comes time to sign off on financial statements.

7. Invest in suitable document retention and review processes and procedures. It speeds up the investigation and
reduces discovery-related costs. If the volume of documents is substantial, predictive coding may further reduce
discovery-related costs.

8. For high-scrutiny businesses, assemble a government investigation team and, if needed, a PR response team.

9. When considering self-reporting to the government, there is no substitute for experienced counsel. Consider whether
the issue has been discussed in press and whether whistleblower may already have spoken with the government.

10. Consider whether insurance coverage is available for an internal investigation and/or response to government inquiry.
Pay particular attention to rules regarding notice and retention of external counsel and/or investigators.

For more information
For more information on Significant Internal Investigations and the Board’s Role, please feel free to contact the moderator
directly:

Bryan B. House
Foley & Lardner LLP
bhouse@foley.com


