ENVIRONMENTAL

LegalNews Alert
A Foley
Lardner
2007LLP Client Alert
JUNE&11,

TM

DATE

Supreme Court Authorizes Private Party Recovery Under CERCLA
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CERCLA § 113(f) allows a PRP to initiate a contribution action only “during or
following” a civil action under CERCLA § 106 or § 107(a) 2 or when the PRP has
settled its liability with the Government under § 113(f)(3)(B).3 The Aviall decision did
not address whether a PRP could have a direct or implied cause of action under
CERCLA § 107(a). Aviall, 543 U.S. at 161.
U.S. v. Atlantic Research Corp. addresses that issue and holds that § 107(a) provides
PRPs with a direct cause of action against other PRPs to recover voluntarily incurred
CERCLA response costs.
The Court explained that contribution actions, traditionally and under CERCLA §
113(f), are based upon a claim of unfair distribution among liable parties of an
established common liability to a third party. Slip Op. *8-9. “Hence, a PRP that pays
money to satisfy a settlement agreement or court judgment may pursue § 113(f)
contribution. But by reimbursing response costs paid by other parties, the PRP has
not incurred its own costs of response and therefore cannot recover under §
107(a).” Slip Op. *9.
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