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DATE

Treasury, IRS Extend Documentation Deadline for Section
409A Compliance
The U.S. Department of the Treasury (Treasury) and the Internal Revenue Service (IRS) announced
on September 10, 2007, that taxpayers will have until December 31, 2008 to bring documents
into compliance with the final nonqualified deferred compensation regulations under Section 409A
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of the Internal Revenue Code.

Thank you.

Affected plans and arrangements were required to comply with the final regulations by

Harvey Kurtz

TM

In April, the Treasury and the IRS issued final Section 409A regulations, which provided guidance
regarding the requirements for deferral elections and payment timing under Section 409A.

December 31, 2007. IRS Notice 2007-78 extends the document compliance deadline for one year
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and provides additional limited transition relief, but does not extend the January 1, 2008,
effective date of the final regulations.
Notice 2007-78 also announces that the Treasury and the IRS anticipate issuing guidance
containing a limited voluntary compliance program that will permit corrections of certain
unintentional operational violations of Section 409A.
IRS Notice 2007-78: 2008 Transitional Relief and Additional Guidance on the Application
of Section 409A to Nonqualified Deferred Compensation Plans
Highlights
The summary of highlights of Notice 2007-78 indicate that many actions and decisions are still
required by December 31, 2007, with regard to a wide variety of deferred compensation plans and
employment agreements, including change-in-control agreements for key executives, even with the
documentation compliance deadline extension. We urge you not to let up in your compliance
efforts, but perhaps emphasize strategic decision-making first, and written documentation second,
as a way to take best advantage of this extension.
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The transition relief is limited. It does not extend any of the

definitions pertaining to payment events based on actions taken long

transition relief provided in IRS Notice 2005-1, the preamble to the

before the documents are required to be amended.

proposed regulations under Section 409A, or IRS Notice 2006-79
(extending the effective date of the final regulations to December 31,
2007). Reasonable good-faith interpretation of the statute will not be
sufficient effective January 1, 2008.

Certain payment requirements must be met by
December 31, 2007. A plan must meet the requirement of a
specified payment date or a fixed schedule of payments by
December 31, 2007 for any amount that will be paid in accordance with

Actual compliance with the final regulations generally will be

(1) a specified payment date or a fixed schedule of payments, generally;

required beginning January 1, 2008, but retroactive

(2) payment schedules with formula and fixed limitations; (3) payment

amendments to documents may be made on or before

schedules determined by timing of payments received by the employer;

December 31, 2008, effective as of January 1, 2008. If there

(4) reimbursement or in-kind benefit plans; and (5) tax gross-up payments.

have been deferrals of compensation under a plan as of January 1,

These kinds of payments are found typically in executive employment and

2008, but the deferred compensation has not been paid, the plan

change-in-control agreements affecting senior executives.

will comply with Section 409A only if the plan designates in writing,
before January 1, 2008, a compliant form and time of payment of

Guidance is provided for retroactive amendments regarding the

such deferred compensation.

six-month delay on payments to specified employees. Final
Section 409A rules provide that payments of deferred compensation to

Notice 2007-78 provides guidelines under which a nonqualified

a “specified employee” as of the date of a separation from service must

deferred compensation plan will be treated as meeting the

be delayed not less than six months after the date of separation from

requirement to designate — in a timely manner — a time and

service (except in case of the intervening death of the employee). The

form of payment of an amount deferred under the plan while

final rules provide that this requirement must be included as a written

the plan has not yet been amended. These provisions require that

provision of any plan providing for payment on separation from service

a plan must provide for an objectively determinable form of payment

to a specified employee.

payable upon (1) a separation from service; (2) a change-in-control
event; (3) an unforeseeable emergency; (4) a specified date or fixed

Notice 2007-78 provides that, as long as the payments are properly

schedule of payments; (5) death; or (6) disability. During 2008, the

delayed in accordance with this requirement, a plan may be retroactively

plan must be operated in accordance with the final regulations and the

amended no later than December 31, 2008 to add this provision to the

amendments regarding form of payment to be adopted no later than

plan as of January 1, 2008 provided the amendment accurately reflects

December 31, 2008, and must accurately reflect how the final

the operation of the plan to the date of the amendment.

regulations were applied during 2008. Once an event has occurred in
2008, and been treated as a payment event (or as not qualifying as a

Notice 2007-78 provides that taxpayers must demonstrate that

payment event), the plan may not be amended retroactively to alter

the required six-month delay was applied to affected payments.

the definition of a payment event in a manner inconsistent with that

Accordingly, if the employer has used any provisions other than the

treatment. In other words, plans may be locked into specific

default provisions of the final regulations to identify “specified
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employees,” the taxpayer must demonstrate the method by which the employer identified any
ABOUT FOLEY

specified employees and that such method of identifying specified employees was applied

The Employee Benefits attorneys of
Foley & Lardner LLP counsel employers on
employee benefits and executive
compensation matters to reduce exposure
to employee complaints, governmental
agency actions, and union-related
problems. We counsel on health, dental,
disability, life insurance, severance,
cafeteria, and flexible benefits plans. Our
counsel also extends to Medicare and
Social Security benefits, COBRA
compliance, and post-retirement benefits
issues. We also advise clients in resolving
benefits issues arising in mergers and
acquisitions. We work closely with Foley
trial lawyers who represent corporations
and their benefit plans in litigation
involving employment benefits and other
obligations under ERISA.

consistently to all plans and all employees (or service providers in the case of independent

Foley.com

contractors). As a result, settling on a means of identifying specified employees by January 1,
2008, may be essential.
The Treasury and the IRS understand that taxpayers may desire to conform existing
good reason conditions for separation from service to the requirements under the final
regulations of the definition of an involuntary separation from service. It is important for a
separation from service to be involuntary in order for the short-term deferral rule to apply to the
payment of deferred compensation following the separation from service. A separation from
service also must be involuntary for the separation pay exception to the six-month delay rule to
apply (the two-year, two-times pay rule). The final regulations define the conditions under which a
separation from service is involuntary, including some resignations for good reason (the “safeharbor good reason conditions”). Many adjustments may be necessary to plans to adjust their
definitions of good reason conditions to take advantage of either or both of the short-term
deferral rule and the two-year, two-times pay rule. The final regulations also provide that any
addition of a substantial risk of forfeiture after the beginning of a service period to which the
compensation relates, or any extension of a period during which compensation is subject to a
substantial risk of forfeiture, is disregarded.
Accordingly, Notice 2007-78 provides that, to the extent that a right to a payment subject to an

Foley & Lardner LLP Legal News Alert:
Employee Benefits is intended to provide
information (not advice) about important
new legislation or legal developments. The
great number of legal developments does
not permit the issuing of an update for
each one, nor does it allow the issuing of a
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Foley & Lardner LLP, 321 N. Clark
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or 312.832.4500.

existing good reason condition is subject to a substantial risk of forfeiture, the modification of the
good reason condition on or before December 31, 2008, to conform to the safe-harbor good
reason conditions will not be treated as an extension of the substantial risk of forfeiture.

Internal Revenue Service regulations generally require that, for purposes of avoiding United States
federal tax penalties, a taxpayer may only rely on formal written opinions meeting specific
requirements described in those regulations. This publication does not meet those requirements.
To the extent this publication contains written information relating to United States federal tax
issues, the written information is not intended or written to be used, and a taxpayer cannot use it,
for the purpose of avoiding United States federal tax penalties, and it was not written to support
the promotion or marketing of any transaction or matter discussed in the publication.
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