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Medicare Part A Proposed Appeal Rules May Be Finalized in
Near Future
After several years of deliberation, the Centers for Medicare & Medicaid Services (CMS) likely will
finalize new and restrictive Medicare Part A appeal requirements in the near future. These rules
will limit dramatically the historical practices of hospitals and other providers challenging cost
report-based intermediary determinations found in the Medicare Notice of Program
Reimbursement (NPR). Providers will need to implement new and different management
approaches in order to rapidly respond to NPRs once these rules are in effect.
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Rules). Normally, the CMS is required to publish final rules within three years after publication of
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On June 25, 2004, the CMS issued proposed rules that would update, clarify, and revise various
provisions of the regulations governing the Medicare Part A provider appeal process (Proposed
proposed rules. However, the CMS stated that it was unable to meet the three-year deadline due
to the complexity of the policy and legal issues raised in the public comments that it received,
and it extended the deadline for publication of the final rule for an additional year, until June 25,
2008. The Proposed Rules are currently before the Office of Management and Budget (OMB) for
its review, which is typically the last step before proposed rules are issued as final rules.
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Depending on the OMB’s action, the Proposed Rules may be issued in final form in the near future.
The Proposed Rules would make a number of significant changes to the appeal process before
the Provider Reimbursement Review Board (PRRB). Most of the regulations governing the appeal
process at the PRRB are approximately 30 years old. The CMS stated that it expected that
revisions to the appeal regulations would lead to a more effective and efficient appeal process,
and would help the PRRB reduce its backlog of approximately 10,000 cases.
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What follows are some of the most significant changes in the

As justification for this proposal, the CMS states that permitting the

Proposed Rules.

addition of issues at any time before the hearing is untenable, and
that the availability of a long period for adding issues has become a

Limitation on the Addition of Issues to the Appeal

major obstacle to the PRRB’s efforts to reduce its case backlog.

The most controversial aspect of the Proposed Rules is the proposal
to limit the right of providers to add issues to an existing PRRB

In fact, however, there are many reasons for the PRRB’s backlog, and it

appeal. Under current regulations, a provider may add a specific

is questionable whether the addition of issues to existing appeals is a

matter to the original hearing request at any time before the

significant factor contributing to the backlog. Furthermore, in light of the

commencement of the hearing. This permits providers to add issues

fact that appeals are not scheduled for hearing for at least several

that come to light based on further review of the cost report or the

years after the appeal is filed, there is little justification for the proposed

fiscal intermediary’s audit report. Under the current rules, providers

60-day time limit for adding issues. Indeed, the current rules use the

are not required to explain why they did not include the issue in the

hearing date (which is set by the PRRB, and not by the provider or the

original hearing request, and there is no penalty for adding issues

intermediary) as the deadline for adding issues.

after the hearing request has been submitted.

If the proposed time limit on adding issues to an appeal is adopted,

Often providers do not learn about important legal and reimbursement

providers will be required to conduct a comprehensive review of the

developments until years after the issuance of the NPR. The current

cost report and the NPR in order to identify all of the issues that

rules allow providers to incorporate those developments into their

should be appealed. The Proposed Rules likely would result in

PRRB appeals as they learn of favorable decisions by the PRRB or the

providers appealing more issues in their hearing requests as

courts in other cases. Furthermore, at the time an appeal is filed,

“protective filings” or place-holders. If the provider is unable, at the

providers may not possess all of the facts or documentation with

time of filing an appeal, to make a final decision as to whether an

which to determine whether a particular issue should be appealed.

issue should be appealed, it likely will include the issue in the hearing

Indeed, some providers may avoid appealing certain issues because

request in order to preserve its appeal rights. Thus, it is questionable

they are not certain that an appeal would be meritorious, but may do

whether the proposed time limit on adding issues will have the

so once further research or factual development confirms that an

desired effect of expediting the PRRB appeal process.

issue is suitable for appeal.

The CMS did not explain in the Proposed Rules how the rules would

Under the Proposed Rules, providers would be allowed to add
issues to their original hearing request only within 60 days
after the expiration of the time limit for making the original
appeal request. As under current regulations, providers would have
180 days from the date on which the fiscal intermediary issues its
NPR to file their appeals. Thus, providers would be barred from adding

apply to existing appeals, and it is unclear how they would apply
retroactively to existing appeals. The CMS also might include a
provision limiting the time period for providers with existing appeals to
add issues to their appeals. While there would be grounds to challenge
such an application on due process grounds or as retroactive
rulemaking, providers should be aware that this is a possibility.

issues to an appeal later than 240 days after issuance of the NPR.

In light of the possibility that the right to add issues may be

There are no exceptions to this time limit, whether for good cause or

restricted if and when the Proposed Rules are finalized, providers

for any other reason.

should evaluate whether there are additional issues that should be
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added to their existing appeals, and should include all likely appeal

PRRB Draft Instructions

issues in future hearing requests.

Subsequent to publication of the Proposed Rules, the PRRB in February

Failure to Follow PRRB Rules

2005 issued Draft Instructions that would further restrict the
procedures for PRRB appeals. These Draft Instructions were not

The CMS proposes to add a new regulation that would specify that the
PRRB has authority to take appropriate actions for failure to follow
established procedural requirements or for inappropriate conduct
during hearings. If the provider fails to meet any filing or procedural
deadlines or other requirements established by the PRRB, the PRRB
could dismiss the appeal, issue an order requiring the provider to

promulgated in accordance with the notice and comment provisions of
the Administrative Procedure Act and are separate from the Proposed
Rules. There are a number of areas in which the Draft Instructions
overlap or are inconsistent with provisions of the Proposed Rules. The
PRRB has indicated that it will not finalize the provisions of the Draft
Instructions until the Proposed Rules are finalized.

show cause why the PRRB should not dismiss the appeal, or take
other appropriate action.

The most significant and controversial aspect of the Draft
Instructions concerns the appeal information and documentation that

If the intermediary fails to meet any filing or procedural requirements
set by the PRRB, the PRRB could issue a decision based on the
written record submitted up to that point or take other appropriate
action. The express statement that the PRRB may issue a decision
even though the intermediary has not filed a position paper or taken
other action is an important reminder. Currently, intermediaries that
delay filing position papers in PRRB cases suffer little consequence,
other than formal reprimands from the PRRB to the CMS. If the PRRB
would rule regularly in favor of providers’ substantive positions when
the intermediaries fail to participate actively in the appeal process, it
would do much to facilitate the prompt resolution of appeals.

must be submitted with the provider’s hearing request. Under the
Draft Instructions, providers in their initial hearing request
would be required to provide the explanation and
documentation that currently is required in the provider’s
preliminary position paper. In the hearing request, the provider
would be required to state, in numbered paragraphs, the material
facts supporting the provider’s claim. If any documents necessary to
support the appeal were not furnished previously to the intermediary,
the provider would be required to send those documents to the
intermediary with the hearing request. The provider would have to
describe any legal issues in dispute and the authorities upon which it

Reopening Procedures

relies. This would constitute a major change to the current notice filing

The Proposed Rules would provide that a change of legal interpretation

for appeals, and would greatly increase the burden on the provider in

or policy by the CMS in a regulation, CMS ruling, or CMS general

the early stages of the appeal.

instruction is not a basis for reopening a CMS, PRRB, or intermediary
decision. Thus, reopenings would not be permitted based on a change

Action Steps for Providers

in legal interpretation or policy. Prior court rulings have made it clear

As noted above, neither the Proposed Rules nor the Draft Instructions

that providers have no right to appeal a refusal to reopen. This

are currently in effect. Given that the Proposed Rules are now at the

restriction on reopenings is a significant statement to providers that

OMB for review, it is likely that the Proposed Rules (or some variation on

underscores the importance of filing appeals to protect their rights

the Proposed Rules) could be issued as Final Rules in the near future,

through the formal appeal process, and not to rely on the possibility that

which could be as early as spring 2008. It is unknown whether or when

an intermediary might agree to reopen a prior determination.

the Draft Instructions might be finalized. In light of the impending rule
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changes, it is advisable that providers take steps now to prepare for significant restrictions in their
ABOUT FOLEY

abilities to challenge NPR determinations in the event that the Proposed Rules or Draft Instructions are
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issued in final form. Among these steps are:
Assessment of existing appeals already filed with the PRRB, with the goal of determining
whether there are additional issues that need to be included in the appeal, and what information
or research is necessary to make a decision regarding those issues. If the restriction on adding
issues in the Proposed Rule is retroactively applied to existing appeals, providers will need to
be prepared to include additional issues in their appeals within a short time.
Evaluation of providers’ internal processes and resources for prompt review and analysis of
NPRs. If the Draft Instructions are finalized, providers will need to file a thorough appeal brief
within 180 days of the issuance of the NPR. Providers should assess whether additional internal
or external resources will be needed to accomplish this.
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