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The M&A deal process is often
overwhelming. During a Web
conference hosted by CapLinked on
Tuesday, May 20, 2014, Foley Partner
Gabor Garai was joined by industry
experts Rob Brown of Lincoln
International and Dave Curran as they
discussed the latest tools and best
practices available for speeding up the
execution and post-deal integration of
your M&A transactions.

Market Conditions
According to Mergermarket’s trend report, global M&A
was valued at approximately $600 billion in Q1 of
2014, which is up 33 percent from Q1 of last year. This
is considered to be the most active start since 2011.
Big/mega deals have accounted for approximately 30
percent of the process flow.

Overall, liquidity and credit availability continue to be
very strong, fueling the aggressive pursuit of
businesses to purchase by the private equity
community. Additionally, the stock market is coming off
a year where many public companies are up 25 – 30
percent, but do not have the organic growth to support

those kind of trading multiples. As a result, these
companies are under increasing pressure to grow.
Ultimately, high valuations across all sectors have
given rise to a market where sellers accelerate going to
market based upon the values they see and the values
of the announced transactions.

The consecutive years of economic growth, combined
with the high levels of debt market liquidity and debt
multiples, make this a very different market than that
of 2007, and ultimately, a good climate in which to
purchase businesses.

Driving the Need for Speed
It is clear that the demand for better, faster, and
cheaper M&A deals is the market trend. Unfortunately,
this is where private deals are at a disadvantage due to
increased time required to complete the due diligence
process; research and find the right buyer; and build a
strategic list of acquirers.

Pressure from both buyers and sellers, regardless of in
the public or private markets, continue to squeeze the
deal-making window. However, it remains critical to
balance speed with the completeness of the process.

Comparing Private and Public Companies
Deals can largely be categorized in three buckets —
privately owned businesses, private equity-owned
businesses, and small public companies or divestitures
from large public companies.
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Typically, privately held businesses focus less energy
on compliance issues. Private equity-owned
businesses, on the other hand, tend to face greater
compliance issues due to their amount of debt capital.
Due diligence will have been conducted both by the
lender and the private equity owner group. Public
companies round out the other end of the spectrum
with the strictest requirements regarding government
mandated reporting and compliance.

One of the advantages as a private company is being
able to hit the market with the story defined by
something other than quarterly reports and 8-K filings.

There also is guidance to be found for private
companies in emulating the public company deal
process. Setting up an independent board to address
reporting procedures and create self-side due diligence
can save the buyer time and potentially help deals run
smoothly. This also is in line with the European model
for deals, in which the seller performs the due
diligence. The opinion of an outside expert with
experience on public company boards can significantly
improve a buyer’s confidence in the quality of the
reports.

Private Equity Trends
An interesting trend in large private equity companies
is to treat their portfolio holdings like public companies.
Many PE funds still offer a fair amount of autonomy to
their holdings, thereby fostering an entrepreneurial
culture. However, PE funds should look to have some
consistency within their portfolio companies in areas
such as IP strategy and policy, D&O liability insurance,
and so forth. Having consistent policies across the
portfolio allows a PE fund to develop a grid system that
compares holding companies’ performance against
defined criteria, ensuring information transparency,
and increased efficiency at a lower cost.

Take Time for Due Diligence
Report generation can easily weigh down the speed of
a deal. For example, if the deal includes a
manufacturing company, phase one or phase two
environmental reports are likely required. While a
technology company may not need an environmental

report, employee packages are not to be glossed over.
A clean set of due diligence materials can help prevent
hidden liabilities from bringing the deal process to a
halt. Additionally, IP strategy and protection are critical
for all companies, regardless of whether the company
on the market is IP driven.

Deal Killers
Risk to a smooth closing can come from all sides.
There is a finesse to the disclosure process — waiting
too long to disclose an issue can cost the company
leverage, if not the deal. Having proper procedures and
whistleblower policies in place will help bring matters
to light as a part of ordinary operations. A company
never wants to be in a position of hiding information;
there is a fine line between disclosing information too
early and waiting too long. Having clear policies in
place will help determine whether disclosing a
particular issue during the management presentation
is appropriate.

Outside legal counsel can help create a thorough due
diligence checklist to expedite bringing issues to light,
so they can be addressed prior to the deal process. The
saying is true, you don’t know what you don’t know,
and it does not bode well if a potential buyer knows
more about the seller than they know themselves.
Audit committees also are a powerful tool in identifying
issues to be addressed prior to market.

IP risk is one of the most critical for all companies, not
just technology companies. The least opportune time
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for a company to find out that they are infringing on
another company’s IP is when they are in the midst of a
deal. Equally important is for a company to ensure their
IP is properly protected.

Many of these issues can be resolved easily and at a
low cost if handled prior to market. Additionally, it may
even be deductible as an ordinary expense rather than
a capital loss or capital deduction.

Conclusion
One of the reasons for speed is because you never
know where the market is going to be tomorrow, or in
six months. This market presents great opportunities
for buying or selling — taking advantage of the timing
means dollars now, as opposed to waiting for potential
money that may or may not be there down the road.

Once a company is ready to hit the market, it is
important to move quickly. There are things relating to
due diligence that can be done in advance to help the
process go smoothly, create a better competitive
dynamic, and establish more leverage. By being
prepared, there should be no surprises. The more
things are set up ahead of time — having the internal
and external teams in place, the right technology, and
so forth — will help with deal flow.
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About Foley
Foley & Lardner LLP provides award-winning business
and legal insight to clients across the country and
around the world. Our exceptional client service, value,
and innovative technology are continually recognized
by our clients and the legal industry. Foley has been
recognized in a survey of Fortune 1000 corporate
counsel as an elite BTI Client Service 30 for 11 years —
one of only seven law firms to hold this distinction for
more than 10 years (2014 BTI Client Service A-Team
survey, The BTI Consulting Group, Wellesley, MA). In
addition, Foley received 26 national first-tier rankings
on the 2014 U.S. News – Best Lawyers® “Best Law
Firms” list and was named to the InformationWeek 500
list for seven of the past eight years for technological
innovation that enhances business value. At Foley, we
strive to create legal strategies that help you meet your
needs today — and anticipate your challenges
tomorrow.

Learn more about how Foley can help you prepare for
and address private equity fund challenges. Contact
Gabor Garai, Boston Partner and Private Equity &
Venture Capital Practice Chair, at 617.342.4002 or
ggarai@foley.com.

About CapLinked
CapLinked is a secure collaboration and workflow
solution for managing complex deals and projects. Our
platform lets enterprises streamline coordination with
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outside parties while keeping information safe.
CapLinked combines an intuitive and modern interface
with enterprise-grade reliability and security. And our
transparent pricing, quick setup, and exceptional
support make using CapLinked easy from start to
finish.

Learn more about how CapLinked can help you
manage your next deal or project. Contact Luke
Cherrington at 410.924.2182 or luke@caplinked.com.

About Lincoln International
Lincoln International specializes in merger and
acquisition advisory services, debt advisory services,
private capital raising and restructuring advice on mid-
market transactions. Lincoln International also
provides fairness opinions, valuations and pension
advisory services on a wide range of transaction sizes.
With fifteen offices in the Americas, Asia and Europe,
Lincoln International has strong local knowledge and
contacts in key global economies. The firm provides
clients with senior-level attention, in-depth industry
expertise and integrated resources. By being focused
and independent, Lincoln International serves its
clients without conflicts of interest.

Learn more about Lincoln International’s investment
banking advisory services and financings. Contact
Robert Brown at 312.580-8340 or
rbrown@lincolninternational.com


