
Fla. Class Action Case Law Aligns With Comcast
Ruling
Law360, New York (November 25, 2014, 11:40 AM ET) --
During the last three years, the U.S. Supreme Court has
issued two seminal decisions on class certification — one on
the commonality standard for all class actions in Wal-Mart
Stores Inc. v. Dukes, 131 S. Ct. 2541 (2011) and another on
the certification of damages class actions in Comcast Corp. v.
Behrend, 133 S. Ct. 1426 (2013).

As detailed in a recent Law360 article, the Dukes decision
established a commonality standard different from the
commonality standard used in the Florida state courts.[1] By
contrast, the Comcast decision established a "common
methodology" requirement for damages class actions in the
federal courts that essentially mirrors a “reasonable
methodology” standard used in Florida since at least 1999.

This article addresses the Florida standard and its
development and application, which are matters of significant
interest given the high volume of putative consumer class
actions now being filed in Florida and the ongoing development of the Comcast standard in
the federal courts.

Comcast 'Common Methodology' Standard for 'Classwide' Damages

The Comcast decision involved an antitrust class action against a cable-television provider
and its subsidiaries. By a 5-4 vote, the U.S. Supreme Court reversed a court of appeals
decision affirming class certification. Rule 23(b)(3)’s predominance requirement allows class
certification if, among other things, “questions of law or fact common to class members
predominate over any questions affecting only individual members.”

In Comcast, the Supreme Court held that to meet this requirement in damages class
actions, a plaintiff must show that class members’ damages are “measurable ‘on a classwide
basis’ through use of a ‘common methodology.’” The Supreme Court said that damages
classes should not be certified where “[q]uestions of individual damage calculations will
inevitably overwhelm questions common to the class.” Commentators generally agreed that
the Comcast decision established a heightened standard for certification of damages classes
in the federal courts. See Lawyers Weigh In On Supreme Court’s Comcast Ruling (Law360,
Mar. 27, 2013).

Florida’s 'Reasonable Methodology' Standard for 'Classwide'
Damages

But the Comcast standard largely mirrored a “reasonable methodology” standard for
“classwide” damages long used in the Florida state courts. In Execu-Tech Bus. Sys. Inc. v.
Roth, 743 So. 2d 19 (Fla. 4th DCA 1999), Florida’s Fourth District Court of Appeal affirmed a
denial of class certification, where the plaintiff consumers alleged that the defendant
manufacturers had conspired to fix the price for thermal facsimile paper. Because proof was
lacking that any manufacturer-level price increase was uniformly passed through to
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individual consumers, the court found that “proof of impact on each consumer would be left
to be made on a transaction by transaction basis.” Florida’s predominance requirement in
Florida Rule 1.220(b)(3) requires that “questions of law or fact common to ... the claim or
defense of each member of the class predominate over any question of law or fact affecting
only individual members of the class.” The Execu-Tech decision held that this requirement
was not met because “there was no reasonable methodology for generalized proof of
classwide impact and damages.”

Development and Application of Florida’s 'Reasonable Methodology'
Standard

Since 1999, multiple decisions, including those from three of Florida’s four other district
courts of appeal, have expressly applied the Execu-Tech “reasonable methodology” standard
for “generalized proof of classwide” damages. The most comprehensive discussion appears
in Rollins Inc. v. Butland, 951 So. 2d 860 (Fla. 2d DCA 2006). There, the court reversed an
order granting class certification, where the plaintiffs sought, on behalf of a class with an
estimated 65,000 members, damages for the “diminished market value” of contracts with a
defendant termite control company, as well as property damage, allegedly resulting from
the defendant’s supposed misconduct. Citing Execu-Tech, the court held that no “reasonable
methodology” existed for “generalized or classwide proof” of damages. The opinion stated
that “this matter is an assortment of 65,000 mini-trials masquerading as a class action.” By
comparison, the opinion stated that Florida appellate court decisions approving certification
of damages classes in deceptive trade practices act cases “involved either allegations of a
single defect in a standard consumer product or a single improper charge imposed uniformly
on all consumers purchasing the product or service at the point of sale.”

Similar results were reached in two other Florida district court of appeal decisions that
applied the Execu-Tech standard. In Kia Motors Am. Corp. v. Butler, 985 So. 2d 1133 (Fla.
3d DCA 2008), the court reversed a class certification order, in part, because the plaintiff
failed to “demonstrate[] she had developed or could develop a reasonable methodology” for
calculating, “on a classwide basis,” any damages allegedly resulting from an automobile
brake design defect. In Earnest v. Amoco Oil Co., 859 So. 2d 1255 (Fla. 1st DCA 2003), the
court affirmed a denial of class certification, where the plaintiff was required to “set forth a
viable method for proving actual damages on a classwide basis,” but “did not sufficiently
demonstrate a methodology that would show class injury” from Amoco’s decision to
discontinue distributing petroleum products to independent distributors and station owners.

Florida Decisions Not Citing the 'Reasonable Methodology’ Standard
Still Employ a Like Analysis

Even Florida decisions that did not cite the Execu-Tech “reasonable methodology” standard
still have employed a like analysis — both when allowing and rejecting the certification of
damages classes. In St. Joe Co. v. Leslie, 912 So. 2d 21 (Fla. 1st DCA 2005), the plaintiffs
sought “stigma” damages related to alleged property contamination. The court reversed a
class certification order because, in part, the plaintiffs had “failed to prove there was an
existing methodology to prove ‘stigma’ damages on a classwide basis.” And in Hess Corp. v.
Grillasca, 27 So. 3d 684 (Fla. 2d DCA 2009), the court overturned a class certification order
in a case complaining of certain bank account “holds” imposed when debit cards were used
at the defendant’s gasoline stations. The court said that “class certification was improper
because of the individualized differences among the members of the putative class with
respect to proof of liability and damages.”
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By contrast, the Florida appellate courts have found certification of damages classes
appropriate — even where class members suffered differing amounts of damages — when a
uniform method exists for computing damages on a classwide basis. For example, in Law
Offices of David J. Stern PA v. Banner, 50 So. 3d 1221 (Fla. 4th DCA 2010), the plaintiff
sought damages related to mortgage reinstatement letters demanding payment of certain
allegedly improper charges. In affirming class certification, the court stated that “damages
can be determined by a relatively simple and mechanical computation.”

In fact, the Florida courts’ adherence to an express or implied “reasonable methodology”
standard for damages on a classwide basis may be best illustrated by the somewhat
contentious split decision in Fla. Dept. of Agric. & Consumer Servs. v. Lopez-Brignoni, 114
So. 3d 1138 (Fla. 3d DCA 2012). There, by a 2-1 vote, the court affirmed the certification of
a damages class where the plaintiffs sought compensation for the destruction of healthy
citrus trees pursuant to a state citrus canker eradication program. The plaintiffs sought “the
replacement cost of the destroyed trees” as damages. The majority held that the plaintiffs’
proposed damages “methodology for establishing compensation will result in a uniform
result.” A spirited dissent argued that class certification was improper because there was no
“accurate and uniform methodology to calculate damages on a class-wide basis” for
247,927 trees — particularly where the plaintiffs’ methodology included a uniform
mathematical “location discount” that “by definition, ignores crucial individual characteristics
... bearing on the value of each tree.” In effect, both the majority and the dissent agreed
that Florida requires a “reasonable methodology” for proof of class-wide damages to certify
a damages class action. The majority opinion and the dissent simply differed on whether the
plaintiffs’ methodology conformed to that standard.

Florida’s Case Law Aligns With Comcast

To date, it appears that no Florida appellate court decision has cited Comcast for guidance,
or with respect to the standard for certification of damages class actions. That said, as
indicated above, the Comcast “common methodology” standard appears to be firmly
embedded in Florida law as the state’s “reasonable methodology” standard for classwide
damages. As such, the standard provides Florida plaintiffs and defendants with grounds for
seeking and opposing certification of damages class actions akin to the grounds now
imposed and available in the federal courts by virtue of the Supreme Court’s 2013 decision
in Comcast.

—By Richard S. Davis, Foley & Lardner LLP

Richard Davis is a partner in Foley & Lardner's Miami office.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
of the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This
article is for general information purposes and is not intended to be and should not be taken
as legal advice.

[1] See Mum’s The Word On Fla.’s Muddled Commonality Standard (Law360, Nov. 5, 2014).
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