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U.S. Trial Courts Now Allow Service by Facebook and LinkedIn, but Will Appellate
Courts Agree?

BY PETER S. VOGEL AND SARA ANN BROWN

P ersonal service to an opposing party—the hand de-
livery of a citation in a lawsuit—has been a corner-
stone of American jurisprudence for centuries. For

just as long, the law has allowed courts to authorize al-
ternate methods of service when a defendant in a new
lawsuit cannot be found. These alternate methods have
allowed plaintiffs to serve a defendant by merely post-
ing a notice on the courthouse door or publishing a no-
tice in the local newspaper. In a different era and cer-
tainly before the ubiquitous use of cell devices and so-

cial media, notice on a courthouse door or in a
newspaper may have been the most reasonable way to
notify a missing defendant, but today in the age of the
Internet, there are more pragmatic means by which to
serve a missing defendant, and courts are beginning to
recognize this shift.

Indeed, given the ubiquitous nature of social media—
with estimates that about 75 percent of the U.S. popula-
tion currently uses social media sites—it is no wonder
that U.S. courts have now permitted substituted service
through social media. The trend to use social media for
service started in 2008 in Australia, and so it seemed in-
evitable that U.S. courts would eventually permit ser-
vice through social media.

But several questions loom large. Will substituted
service on social media be approved by the appellate
courts? And will service by social media eventually re-
place personal service as a primary method of service?

Due Process Requires That a Defendant
Have ‘Notice’ and an ‘Opportunity to be
Heard’

To laypeople, personal service has been enshrined in
the movies as an unsuspecting individual who is ap-
proached by a stranger (a process server) who asks the
soon-to-be defendant to confirm his or her name. The
process server then hands the individual a document
and states: ‘‘You’ve been served!’’

In reality, however, personal service is much less
eventful, but it is nevertheless a cornerstone of the law.
In 1950, in Mullane v. Central Hanover Bank & Trust,
Co.,1 the U.S. Supreme Court declared that it is ‘‘an el-
ementary and fundamental requirement of due process
in any proceeding . . . to apprise interested parties of
the pendency of the action and afford them an opportu-
nity to present their objections.’’ It follows, then, that
physically handing a defendant the summons and peti-
tion has been the sine qua non of nearly every lawsuit
filed for over a century.

If a Defendant Cannot Be Located, a Court
May Order Substituted Service

There have always been exceptions to the require-
ment of personal service. If a defendant cannot be
found, a plaintiff can file a motion requesting permis-

1 339 U.S. 306 (1950).
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sion to serve by alternate means, known as substituted
service. In these circumstances, a method other than
personal service may be employed if it creates the rea-
sonable probability that the defendant will be made
aware of the lawsuit.2

In Texas, for example, if a plaintiff files a motion and
affidavit requesting substituted service, the court may
authorize service in any ‘‘manner that the affidavit or
other evidence before the court shows will be reason-
ably effective to give the defendant notice of the suit.’’
Texas law allows substituted service by mailing the
summons and petition to the defendant’s last known ad-
dress3 or publishing notice of the lawsuit in a newspa-
per.4 But if the plaintiff knows how to contact the defen-
dant through the Internet (either through e-mail or so-
cial media), can these outdated methods still be
considered ‘‘reasonably effective’’? Courts have always
struggled with the question of what is ‘‘reasonably ef-
fective’’ and been hesitant to embrace new and more
technologically advanced methods of service.

First Step: Service on Foreign Defendants
via E-mail and Social Media

Under the Federal Rules of Civil Procedure, a differ-
ent standard applies to the service of summons on de-
fendants within the U.S. than applies to the service of
summons on defendants in foreign countries. With re-
spect to the latter, the federal courts have permitted ser-
vice on foreign defendants through e-mail since at least
2002, when the U.S. Court of Appeals for the Ninth Cir-
cuit approved the practice in Rio Props., Inc. v. Rio Int’l
Interlink.5 In Rio, the defendant had ‘‘embraced the
modern e-business model and profited immensely from
it. In fact, [the defendant] structured its business such
that it could be contacted only via its email address.
[The defendant] listed no easily discoverable street ad-
dress in the United States or in Costa Rica. Rather, on
its website and print media, [the defendant] designated
its email address as its preferred contact information.’’
Under these circumstances, the Ninth Circuit deter-
mined that service by e-mail on foreign defendants was
proper.

In the wake of Rio, federal courts widely accept that
service by e-mail is proper (if it is permitted in by the
foreign jurisdiction). Earlier this year, Thomas Rawles
Jones Jr., magistrate judge of the U.S. District Court for
the Eastern District of Virginia, extended Rio to include
service through social media on foreign defendants.

In WhosHere, Inc. v. Orun6, the plaintiff sued a defen-
dant located in Turkey for trademark infringement.
When the plaintiff was unable to serve the defendant
through more traditional means, Jones noted that Fed-
eral Rule of Civil Procedure 4(f) (which governs service
of a foreign defendant) provides that ‘‘a court may tai-
lor the method of service to the circumstances so long
as that method (1) is not prohibited by international
agreement and (2) comports with constitutional notions
of due process.’’ Because Turkey did not prohibit e-mail

and social media service under the Hague Convention,
Jones concluded that service by e-mail, Facebook and
LinkedIn were acceptable.

But if the defendant never responds, a default judg-
ment is entered in favor of plaintiff WhosHere and later
the defendant appeals, one question looms large: Are
the U.S. appellate courts ready to accept social media as
a substitute service that leads to a default judgment?

For foreign defendants, service by social media may
soon be a familiar occurrence because, as Money maga-
zine reported in 20087, an Australian court had ordered
service through Facebook, and other countries have fol-
lowed suit.8 Because the Federal Rule of Civil Proce-
dure allows a foreign defendant to be served by any
method permitted in the country in which he or she re-
sides, it seems likely that service of foreign defendants
through social media will only become more common.

Next Step: Substituted Service Through
Facebook

Thus far, courts have been hesitant to allow substi-
tuted service through Facebook on defendants residing
in the U.S. For example, on July 9, 2013, James P.
O’Hara, chief magistrate judge of the U.S. District
Court for the District of Kansas, denied a plaintiff’s re-
quest to serve through Facebook in the case Joe Hand
Promotions, Inc. v. Carrette,9 citing due process con-
cerns. But the judge also stated: ‘‘the court readily ac-
knowledges that, assuming for the sake of discussion
Facebook does not become obsolete and get replaced
by another medium with more bells and whistles in the
next few years, service of process via that medium may
become as legally acceptable as service via e-mail.’’

But the tides seem to be turning. As reported in the
New York Post on Sept. 18, 2014,10 a New York state
judge recently allowed a person within the U.S. to be
served via Facebook. In that case, a child support mat-
ter, the petitioner, Noel Biscocho paid $440 in child sup-
port for his son. But once the son turned 21, Biscocho
no longer had a legal duty to pay child support. Before
he could stop making the monthly payments, however,
Biscocho had to give formal notice to his ex-wife, Anna
Maria Antigua. According to an affidavit Biscocho filed
on July 6, 2014, Antigua had apparently moved without
leaving a forwarding address. When Biscocho searched
for her new contact information on Google, his
searches turned up empty.

So, Biscocho asked the court to allow service of Anti-
gua on Facebook, since apparently Antigua ‘‘maintains
an active social media account with Facebook’’—and
had even liked some photos posted on Facebook by
Biscocho’s second wife ‘‘as recently as July.’’

On Sept. 12, 2014, Staten Island Support Magistrate
Gregory Gliedman issued an order allowing Biscocho to

2 Wuchter v. Pizzutti, 276 U.S. 13 (1928).
3 State Farm Fire & Casualty Co. v. Costley, 868 S.W.2d 298

(Tex. 1993).
4 Robb v. Horizon Cmtys. Improvement Ass’n, 417 S.W.3d

585 (Tex. App. 2013).
5 284 F.3d 1007 (9th Cir. 2002).
6 No. 1:13-cv-00526, 2014 BL 45191 (E.D. Va. Feb. 20,

2014).

7 Charlotte Cardingham, Lawyers Serve Reposession Order
Via Facebook, Money, Dec. 16, 2008, available at http://
www.money.co.uk/article/1002287-lawyers-serve-reposession-
order-via-facebook.htm.

8 Shaunna Mireau, Substitutional Service via Facebook in
Alberta, Slaw, Sept. 24, 2009, available at http://www.slaw.ca/
2009/09/24/substitutional-service-via-facebook-in-alberta/ .

9 No. 2:12-cv-02633, 2013 BL 217635 (D. Kan. July 9, 2013).
10 Julia Marsh et al., Judge OKs Serving Legal Papers Via

Facebook, N.Y. Post, Sept. 18, 2014, available at http://
nypost.com/2014/09/18/judge-oks-serving-legal-papers-via-
facebook.
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serve Antigua on Facebook, noting that ‘‘it was ‘imprac-
ticable’ for Biscocho to serve Antigua personally,
through someone at her home or business, or by taping
a copy to her door and mailing her another.’’ This fol-
lows a similar ruling by a Minnesota court in 2011, in
the case Mpafe v. Mpafe.11

How Does Anyone Know Who is Using Social
Media?

There is a famous 1993 New Yorker cartoon where
two dogs are sitting in front of a computer, and one
turns to the other and says, ‘‘On the Internet nobody
knows you’re a dog!’’ Other than it is interesting that
the cartoonist in 1993 understood the Internet that well,
it is actually true that at the end of the day, there is no
way for anyone to actually know who is using the Inter-
net. The only real information about Internet users is
the IP (Internet Protocol) address, which is where the
Internet connection actually resides on the Internet.

In the context of social media and widespread use of
anonymous users, it is often the case that one person
assumes the name of another and conducts an active
social media presence. For instance, how many differ-
ent Madonna Twitter identities exist?

So ultimately, how can Biscocho actually prove that
Antigua ‘‘maintains an active social media account with
Facebook’’? What if, in fact, Antigua’s Facebook page is
maintained by someone else, such as her cousin or
friend?

Ultimately there may be a means to solve the anony-
mous user taking on the identity of another, but it
seems very complicated and will make for great compli-
cation for the appellate courts to review if it turns out
that Antigua was not in fact using that social media ac-
count, and someone else was using her identity.

The Final Frontier: Service on Facebook as
Equivalent of Personal Service?

The use of social media has skyrocketed over the past
decade. As reported by the Pew Research Center,12

from February 2005 to September 2013, the number of
social media users in the U.S. rose from 8 percent to 73
percent. If this trend continues, the use of social media

as a method of substituted service seems a forgone con-
clusion. Indeed, it would seem that service through so-
cial media would be more reliable (and more closely
comport with due process requirements) than prior
methods, such as mailing to the last known address or
service by publication. But no appellate courts have
considered this practice, and this trend could be
stopped in its tracks if any were to disapprove of the
practice.

Assuming that the appellate courts do not forbid so-
cial media service, the next question is whether it might
replace personal service as the principal method of
serving a summons and petition (that is, without first at-
tempting personal service and then requesting permis-
sion from a court to serve via social media). Today, it
seems unlikely that social media will be used for any-
thing other than substituted service. This is because
there are so many hurdles that social media service
would have to clear.

The first hurdle is that each state’s procedural rules
govern the methods of service permitted within that
state. So states would have to amend their procedural
rules to permit service by social media. At the time of
publication of this article, no state had amended its ser-
vice rules to even permit service by e-mail (except as a
method of substituted service); so for now, service by
social media will continue only as an exception to the
rule.

But even if this first hurdle were cleared and the
states were to amend their procedural rules, those
changes would certainly be challenged by defendants
who had default judgments entered against them after
service by social media. Faced with these challenges,
the courts would have to determine whether social me-
dia service satisfies the Constitution’s due process re-
quirements.

Given the long-standing tradition of personal service
in American jurisprudence, and the certainty that ac-
companies personal service, it seems unlikely that so-
cial media service would pass constitutional muster (at
least without additional technological advances that
would confirm the receipt of the lawsuit and prove that
it was the defendant—not someone else using the de-
fendant’s account—who received the lawsuit). So for
now, it appears that social media will be relegated to
use as a method of last resort and that we have many
more years of hearing the phrase: ‘‘You’ve been
served,’’ on the silver screen.

11 No. 27-FA-11-3453 (Minn. Dist. Ct. May 10, 2011).
12 Pew Research Center, Fact Sheets Social Networking

Fact Sheet, http://www.pewinternet.org/fact-sheets/social-
networking-fact-sheet.
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