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The COVID-19 pandemic has created nothing short of a seismic shift in the delivery of 
health care services, especially where telehealth is concerned. Following the President 
issuing a proclamation that the COVID-19 outbreak constitutes a national emergency, 
and the Secretary of Health and Human Services (HHS) determining that a public health 
emergency (PHE) existed nationwide, the Secretary took certain actions via the 1135 
wavier process to make health care more accessible via telehealth.[1] Additionally, 
Congress passed and the President signed three bills designed to increase access to 
and use of telehealth services.[2] The bills also provided flexibilities for providers to 
complete certain administrative requirements virtually. States, via executive orders and 
legislative efforts, have also relaxed barriers to access of telehealth services. Advocates 
have held out hope that the observed changes, explored as some length below, will 
remain in place following the PHE. Recent legislative actions signal that the future is not 
all a bed of roses for telehealth. 
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COVID-19 spurred a multitude of changes to federal and state telehealth laws and 
rules. For example, expansions to telehealth coverage and reimbursement occurred at 
the federal level via relaxation of several Medicare limitations such as originating site 
restrictions during the PHE to allow the patient to receive care in his or her home. 
Before the PHE, telehealth requirements conditioned coverage of telehealth services 
upon a beneficiary being located in a qualifying rural area and being located at a 
qualifying “originating site.”[3] CMS also expanded the types of health care providers 
that can furnish telehealth services to include all providers that are eligible to bill 
Medicare for their professional services, e.g., physical therapists.[4] 

Governors across the Unites States also declared a public health emergency in their 
respective states and issued emergency orders that, akin to the actions taken on the 
federal level, made telehealth more accessible. For example, On March 15, 2020, 
Massachusetts Governor Charlie Baker executed an order requiring the state’s Group 
Insurance Commission (GIC), all Commercial Health Insurers, Blue Cross and Blue 
Shield of Massachusetts, Inc., and Health Maintenance Organizations (Carriers) 
regulated by the Division of Insurance (Division) to allow all in-network providers to 
deliver clinically appropriate, medically necessary covered services to members via 
telehealth and mandating reimbursement for such services.[5] Under the terms of the 
order, the GIC and all Carriers must ensure that rates of payment to in-network 
providers for services delivered via telehealth are not lower than the rates of payment 
established by the Carrier for services delivered via traditional (i.e., in-person) 
methods.[6] Recently, Massachusetts lawmakers passed a health care bill that expands 
telehealth reimbursement by enacting a coverage law with certain payment parity 
clauses.[7] 

The Drug Enforcement Administration (DEA) issued guidance that exempted rules 
applicable to the prescribing of controlled substance rules. In advance of the PHE, a 
prescription for a controlled substance issued via telehealth had to be predicated on an 
in-person medical evaluation.[8] DEA relaxed this position and, during the PHE, is 
allowing practitioners to issue prescriptions for schedule II-V controlled substances 
without meeting the in-person relationship requirement so long as: 

1. The prescription is issued for a legitimate medical purpose by a practitioner 
acting in the usual course of his professional practice; 

2. The telemedicine communication is conducted using an audio-visual, real-time, 
two-way interactive communication system; and 

3. The practitioner is acting in accordance with applicable federal and state laws.[9] 

This relaxation of the in-person relationship requirement has paved the way for 
prescribing controlled substances via telehealth, which is a sigh of relief for telehealth 
advocates. 
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The lion’s share of changes impacting telehealth services, whether permanent or 
temporary, have been telemedicine friendly. Recently, however, there has been 
increasing movement toward paring back some of the flexibilities that have enabled 
widespread use of telehealth. For example, New Hampshire lawmakers began debating 
a bill that takes aim at legislation passed in 2020 that provided reimbursement to health 
care providers for telehealth services at the same rate that they are paid for in-person 
care and allowed for coverage of audio-only phone calls.[10] If passed, the new bill 
would eliminate payment parity and coverage of audio-only phone calls.[11] 

State legislative efforts are not the only place where telemedicine gains are being 
tempered. In December 2020, the Consolidated Appropriations Act of 2021 provided, 
“Payment may not be made under this paragraph for telehealth services furnished by a 
physician or practitioner to an eligible telehealth individual for purposes of diagnosis, 
evaluation, or treatment of a mental health disorder unless such physician or 
practitioner furnishes an item or service in person, without the use of telehealth . . 
.”[12] In other words, Medicare will cover the telehealth mental health service only if the 
health care provider has conducted an in-person consult with the patient in the prior six 
months and subsequently continues to conduct in-person exams (at such a frequency to 
be determined by HHS). 

Interested parties across the country have been asking policy wonks to read the 
tealeaves with respect to the future of telehealth. Proponents of telehealth have been 
hoping an advocating that the slew of initiatives that have made telehealth more 
accessible during the PHE will become permanent. However, recent activity at the state 
and federal level suggests that the efforts to make telehealth accessible during the PHE 
may be pared back in time, the result of which is telehealth becoming less accessible. 
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