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Once More Into the Breach: The U.S. Supreme Court
Returns to the Jurisdictional Arena

The May 30 ruling by the U.S. Supreme Court in Tyrell is the latest in a series of deci-

sions restricting when multistate and multinational corporations can be sued in a state court

based on alleged misconduct in another state, attorney Jason L. Drori says. Similarly, oral

argument in Bristol-Myers suggests the Court may likewise restrict (or expand) the path to

personal jurisdiction based on in-state conduct relating to the underlying suit, the author

says.

BY JASON L. DRORI

Consider two hypothetical lawsuits. In one, a resident
of State A and a resident of State B separately sue a
company incorporated in State C and headquartered in
State D in a State E trial court. In the second action, 575
residents of 33 states other than State A and with no
connection to State A join a lawsuit pending in State A
against a State B corporation for allegedly false phar-
maceutical marketing practices that took place outside
of State A. These hypotheticals, while convoluted, are
not uncommon; in fact, they simplify the real-world
facts in two cases argued three weeks ago before the
U.S. Supreme Court: BNSF Railway Co. v. Tyrrell and

Bristol-Myers Squibb Co. v. Superior Court of Califor-
nia, San Francisco County.

These cases bring into stark relief one of the most
fundamental yet thorniest procedural issues in Ameri-
can jurisprudence: the extent to which one state’s
courts should be permitted to exercise jurisdiction over
the citizens (individual or corporate) of another state
consistent with constitutional due process. I explore the
facts of these cases, the Justices’ reactions during re-
cent oral arguments, the May 30 decision in Tyrrell, and
what it all may portend for future litigants.

Setting the Stage for
a Jurisdictional Showdown

For years, judges and litigants have grappled with the
tensions between preventing forum shopping by plain-
tiffs seeking a favorable litigation environment while
ensuring that redress is reasonably available to plain-
tiffs in jurisdictions where nonresident defendants have
engaged in actionable conduct. This delicate balancing
act begs the question of what level of contact should be
required before a business fairly can be sued in a given
jurisdiction? Should a company that offers products or
services across the country be deemed ‘‘present’’ and
made to defend its interests in every state or any par-
ticular state(s)?

Recently, in Goodyear Dunlop Tires Operations, S. A.
v. Brown and Daimler AG v. Bauman, the Supreme
Court confronted these questions with respect to gen-
eral or ‘‘all purpose’’ personal jurisdiction over foreign
parent companies’ U.S. subsidiaries. Later, in Walden v.
Fiore, the Court addressed the degree to which in-state
conduct must ‘‘relate to’’ the underlying suit to permit
the constitutional exercise of specific or ‘‘case-linked’’
personal jurisdiction. For the uninitiated, ‘‘ ‘[s]pecific’
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or ‘case-linked’ jurisdiction depends on an affiliatio[n]
between the forum and the underlying controversy. . . .
This is in contrast to ‘general’ or ‘all purpose’ jurisdic-
tion, which permits a court to assert jurisdiction over a
defendant based on a forum connection unrelated to the
underlying suit (e.g., domicile).’’ Id. at 1122 n.6. Good-
year, Daimler, Walden, and now Tyrrell reflect the Su-
preme Court’s proactive approach toward shaping and
refining the analytical framework to apply when out-of-
state companies are sued.

Tyrrell
In 2008, Robert Nelson, a fuel truck driver and resi-

dent of North Dakota, allegedly injured his knee while
working for BNSF Railway Company (‘‘BNSF’’). Three
years later, Brent Tyrell, another BNSF employee and
South Dakota resident, died of renal cell carcinoma
(kidney cancer) that allegedly developed after years of
on-the-job exposure to various carcinogenic chemicals.

BNSF is one of the largest freight railroad networks
in North America. It has over 2,000 miles of railroad
track and more than 2,000 employees in the State of
Montana alone. Mr. Nelson and Mr. Tyrell did not live
or work for BNSF in Montana, and neither claimed to
have been injured there. Yet, Mr. Nelson and Mr.
Tyrell’s widow filed separate workplace-injury lawsuits
in Montana state court against BNSF under the Federal
Employers’ Liability Act (‘‘FELA’’), 45 U.S.C. § 56, leg-
islation enacted in 1908 to create a compensation
scheme for railroad workplace injuries. The lawsuits
did not allege any Montana-related acts or omissions by
BNSF.

BNSF moved to dismiss each case, arguing it cannot
be sued in Montana because the cases did not arise in
Montana and BNSF is not ‘‘at home’’ there, as required
by Daimler to support general or ‘‘catch-all’’ personal
jurisdiction. (Daimler held that, ‘‘[w]ith respect to a cor-
poration, the place of incorporation and principal place
of business are paradig[m] . . . bases for general juris-
diction.’’ See Daimler, 134 S. Ct. at 760 (internal quota-
tions omitted)).

The Yellowstone County District Court judge presid-
ing over Mr. Nelson’s case granted BNSF’s motion
based on Daimler’s high jurisdictional threshold. A dif-
ferent judge presiding over the case brought on Mr.
Tyrell’s behalf denied the motion, however, concluding
that BNSF’s activities in Montana supported general ju-
risdiction under the state’s ‘‘long-arm statute,’’ which
gives a local court jurisdiction over an out-of-state com-
pany. Both rulings were consolidated for appeal to the
Montana Supreme Court.

A divided Montana Supreme Court ruled, first, that
BNSF could be sued in Montana on FELA claims aris-
ing anywhere along BNSF’s 32,500 route mile system
across 28 states (including Montana) without violating
its due process rights based on ‘‘FELA’s purpose of pro-
tecting injured railroad workers from . . . having to
travel far from home to bring suit against the railroad.’’
Second, the Tyrell majority held that Daimler was not
controlling because it was factually distinguishable;
specifically, Daimler did not involve a FELA claim or a
domestic railroad defendant.

Bristol-Myers
Bristol-Myers Squibb (‘‘BMS’’) is a pharmaceutical

company that manufactures and sells Plavix�, a blood

thinner medicine used to treat cardiovascular problems
by inhibiting blood clots. In March 2012, 86 California
residents and 575 residents of 33 other states sued BMS
and McKesson Corporation, a pharmaceutical distribu-
tor headquartered in California, for injuries allegedly
arising out of their use of Plavix�. Each of the 608 plain-
tiffs asserted various California product-liability causes
of action based on BMS’s alleged misrepresentation of
the safety and efficacy of Plavix�.

BMS moved to dismiss the 575 non-California plain-
tiffs’ claims for lack of personal jurisdiction, arguing
these claims had no link to BMS’s California activities,
e.g., plaintiffs were not prescribed, treated with, or al-
legedly injured by Plavix� in California, nor did BMS
produce the packaging, regulatory, advertising, and
marketing materials for Plavix� in California. The San
Francisco Superior Court denied the motion, conclud-
ing ‘‘the company’s sales and other activities in Califor-
nia were sufficiently extensive to subject it to the gen-
eral jurisdiction of the state courts.’’ BMS petitioned the
California Court of Appeal for a writ of mandate to re-
verse the trial court’s ruling.

The court disagreed that BMS’s activities in Califor-
nia were sufficient to subject it to general jurisdiction in
the state, but it determined that, ‘‘given the nature of
the action and BMS’s activities in California, our courts
may properly exercise specific jurisdiction over BMS in
this matter.’’ The court denied BMS’s writ petition, and
BMS appealed to the California Supreme Court.

By a 4-3 decision, the California Supreme Court
agreed that BMS could be subject to specific personal
jurisdiction based on a ‘‘sliding scale approach to spe-
cific jurisdiction’’ (not general jurisdiction) used to
evaluate the nature and extent of BMS’s California con-
tacts. Under that approach, ‘‘the more wide ranging the
defendant’s forum contacts, the more readily is shown
a connection between the forum contacts and the
claim.’’ The ‘‘Sliding scale approach’’ essentially col-
lapses specific and general jurisdiction or, alternatively,
places them on a continuum rather than in discrete
buckets. Because ‘‘BMS’s contacts with California are
substantial and the company has enjoyed sizeable rev-
enues from the sales of its product here,’’ there were
‘‘minimum contacts based on a less direct connection
between BMS’s forum activities and plaintiffs’ claims
than might otherwise be required.’’

The Justices Weigh In
Tyrrell and Bristol-Myers were argued back-to-back

on April 25—three weeks after the highly publicized
confirmation of Justice Gorsuch. During the arguments
in Tyrrell, a majority of Justices pushed back on the
Montana Supreme Court’s reasoning that ‘‘BNSF does
business in Montana; therefore, under the FELA, Mon-
tana courts have general personal jurisdiction over
BNSF.’’ Does that mean ‘‘railroad companies are so
unique that they should be subject to general jurisdic-
tion everywhere,’’ asked Justice Kagan. Justice Alito
was puzzled: ‘‘[W]hy you would say you can sue any-
where [that] has nothing to do with either . . . the per-
son who’s injured or the company or . . . where the in-
jury occurs, really, it’s hard to understand.’’ These com-
ments and others suggested the Court’s skepticism that
out-of-state plaintiffs injured by an out-of-state defen-
dant could sue anywhere regardless of where the al-
leged injuries or actionable conduct actually occurred.
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The request by the Tyrrell plaintiffs to jettison or con-
strain Daimler based on the ‘‘unique nature of the rail-
road industry’’ was rejected by Chief Justice Roberts,
who pointed out that ‘‘railroads . . . traverse the State
[and] might look like they’re at home. But there are a
lot of other industries that have a significant impact. I
don’t know, there are interstate banks, airlines . . . .
[H]ow do you decide what other companies and indus-
tries are at home in Montana?’’ The attorney for the
Tyrrell plaintiffs responded that BNSF’s ‘‘permanent
physical presence’’ Through ‘‘miles of track’’ shows
that it ‘‘is . . . so integrated into Montana’s economic
and political life.’’ Justice Breyer was not convinced,
stating that ‘‘I know you’re trying, and . . . making a val-
iant effort and so forth, but . . . I don’t really see the dif-
ference.’’ The plaintiffs’ attorney conceded ‘‘I don’t
think that you can simply say Daimler doesn’t apply be-
cause it was a foreign corporation’’ but insisted the
‘‘transnational element of Daimler actually does play a
role; it’s just not a dispositive one.’’

Turning to Bristol-Myers, the central issue was
whether a plaintiff’s claims can ‘‘arise out of or relate
to’’ a defendant’s in-state activities (for purposes of es-
tablishing specific personal jurisdiction) when there is
no causal connection between those activities and the
claims asserted. Oral argument mainly addressed the
fairness and federalism concerns implicated by this is-
sue and its resolution. As to fairness, BMS argued that
‘‘[w]hen it sold the 180 million pills in California, they
opened themselves up to the jurisdiction for those pills.
The question is, can the folks from the 33 other States
sue on that?’’ Justice Kagan thought so, suggesting that
because ‘‘this is . . . nationwide marketing that you do,
nationwide drug, you already know that you’re subject
to jurisdiction in any of the 50 States and have to be
prepared to confront jurisdiction in any of the 50
States.’’ Said BMS: ‘‘We don’t accept the idea that
plaintiffs can play by least common denominator rules
and file Ohio claims in California or Alaska,’’ which
would encourage forum shopping and be at cross-
purposes with ‘‘th[e] Court’s specific jurisdiction
jurisprudence[, which] has always tried to say to defen-
dants, look, we want you to know the consequences
that follow when you enter into a new market.’’ Turn-
ing to the issue of federalism, Justice Kennedy observed
that ‘‘State A has a very strong interest in confining
State B to State B’s territorial [sic],’’ and ‘‘that’s why
due process is the same for Federal and State. . . . The
States are limited in their jurisdiction to nationwide, the
Federal government isn’t.’’

The counterargument by the non-California plaintiffs
boiled down to an efficiency interest: ‘‘My point is that,
you know, we have a large number of cases about Pla-
vix�, and what’s happening here for the benefit of the
States, this is discussed in Keeton, is to bring the cases
together so that the multistate judicial process can op-
erate more efficiently.’’ Justice Ginsburg STATED
‘‘[t]hat’s really not possible. And it would be ideal if we
could get all the Plavix plaintiffs together in one forum.
We have no way of doing that because plaintiffs have
many choices. . . . so whatever we rule . . . in this case,
there’s still going to be . . . a lot of Plavix� litigation
spread around the United States.’’

The Justices showed no sign whether they would
make explicit a causal-relationship relatedness require-
ment. Regardless of where the majority of Justices fall,
however, Bristol-Myers should make clear the appropri-

ate jurisdictional analysis for businesses with a national
presence. Noticeably, in both Tyrell and Bristol-Myers,
the Assistant Solicitor General argued in support of
narrowing the paths to jurisdiction as advocated by
BNSF and BMS.

The Near-Unanimous Decision in Tyrell
On May 30, the Court issued its ruling in Tyrell. Eight

of the nine Justices disagreed that out-of-state railway
employees could sue a nonresident freight railroad net-
work under FELA outside the company’s state of incor-
poration or principal place of business. Writing for the
majority, Justice Ginsburg concluded that the language
of FELA relates to venue and federal subject matter ju-
risdiction (not personal jurisdiction) over state-court
workplace injury actions by railroad employees. More
importantly, though unsurprisingly, the Court reaf-
firmed and tightened the reigns on general personal ju-
risdiction in at least two ways.

First, Tyrrell made clear that ‘‘[t]he Fourteenth
Amendment due process constraint described in
[Daimler AG v. Bauman] applies to all state-court as-
sertions of general jurisdiction over nonresident defen-
dants; the constraint.’’ (emphasis added). Second,
based on Tyrell’s facts, lower courts will be hard-
pressed to claim general jurisdiction over a nonresident
corporate defendant based on Daimler’s ‘‘exceptional
circumstances’’ exception. Specifically, even though
‘‘BNSF has over 2,000 miles of railroad track and more
than 2,000 employees in Montana,’’ the Tyrrell majority
concluded ‘‘BNSF [was not] so heavily engaged in activ-
ity in Montana as to render [it] essentially at home in
that State.’’

Describing the magnitude of this finding, Justice So-
tomayor’s dissent suggests ‘‘it is virtually inconceivable
that [large multistate or multinational corporations]
will ever be subject to general jurisdiction in any loca-
tion other than their principal places of business or of
incorporation.’’ She regarded the outcome in Tyrrell as
‘‘perverse’’ because, ‘‘[d]espite having reserved the pos-
sibility of an ‘exceptional case’ in Daimler, the majority
. . . rejected that possibility out of hand . . . unnecessar-
ily send[ing] a signal to the lower courts that the
exceptional-circumstances inquiry is all form, no sub-
stance.’’ For her, ‘‘[t]he majority’s approach grants a ju-
risdictional windfall to large multistate or multinational
corporations that operate across many jurisdictions.’’

Takeaways
Tyrell and Bristol-Myers have made and will make le-

gal headlines because they bear upon threshold ques-
tions in every type of civil action—regardless of the
facts, claims, or litigants involved—viz., the quantitative
and qualitative analysis for deciding if a foreign com-
pany can be sued in a given forum consistent with due
process. Disputes in these areas are commonplace and
can become drawn out, especially in multiparty litiga-
tion involving larger companies like BNSF and BMS
that conduct business nationwide and which in many
cases have a complex corporate structure. Defendants
are (and should be) attuned to these jurisdictional is-
sues because they may mean an early exit from other-
wise costly, protracted litigation.

Tyrell is the latest in a series of rulings restricting the
situations when multistate and multinational corpora-
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tions can be sued in State X based on any alleged mis-
conduct. Bristol-Myers likewise may restrict (or ex-

pand) the path to personal jurisdiction based on in-state
conduct relating to the underlying suit. Time will tell.
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