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Background on the Federal Trade 
Commission

 The Federal Trade Commission (FTC) is a five-member 
Commission charged with protecting consumers and promoting 
competition.

– Commissioners are appointed by the President and confirmed by 
the Senate. No more than three Commissioners may be from the 
same political party.

 The FTC shares antitrust enforcement powers with the Department 
of Justice, State AGs, and private plaintiffs.

 The FTC Act, however, gives the FTC a unique competition power: 
the prevention of “unfair methods of competition” (UMC) — a 
term that includes but is also broader than conduct that violates 
the antitrust laws.

 The FTC Act also gives the FTC a separate consumer protection 
power to prevent “unfair or deceptive acts or practices” (UDAP).
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The FTC in the 1960s-1970s

 Section 6(g) of the FTC Act gives the FTC the power “to make rules and regulations for the purpose of 
carry out the provisions of this subchapter.”

 In the 1960s-1970s, the FTC used its § 6(g) powers to adopt a litany of substantive rules, most of 
which were adopted using both the FTC’s UDAP and UMC powers:

– “Octane Rule” declared it an UDAP and UMC not to disclose octane ratings on gas pumps

– “Tablecloth Rule” declared it an UDAP and UMC not to disclose “cut” and “finished” sizes

 The FTC only adopted a single substantive rule on a “standalone” UMC basis (i.e., not using its UDAP 
authority as well): a rule requiring a written plan for disclosing promotional allowances for men’s and 
boy’s tailored clothing (the “Tailored Clothing Rule”).

– One year after passing the Tailored Clothing Rule, the FTC adopted general advisory guidelines 
about promotional allowance disclosures which were broadly applicable to all industries but, 
importantly, were non-binding.

– The Tailored Clothing Rule was never enforced or litigated. It was repealed in 1994.
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FTC Faces Backlash

 In 1975, Congress passed the “Magnuson-Moss Act” (“Mag-
Moss”) which imposed onerous procedures before the FTC could 
adopt substantive UDAP rules. Rules were strengthened in 1980.

– Mag-Moss does not, however, “affect any authority of the 
Commission to prescribe rules (including interpretive rules), 
and general statements of policy, with respect to unfair 
methods of competition.”

 In 1978, the FTC considered a regulation against TV ads for 
sugary foods aimed at children. The backlash was severe.

 The Chamber of Commerce accused the FTC of trying to become 
the “second most powerful legislative body in the United States.”

 The Reagan Administration brought new leadership to the FTC.

 In the 1990s, the FTC formally repealed many of its substantive 
rules.

7



Foley & Lardner LLP

2020: A Renewed Interest in Rulemaking

 Since the Magnuson-Moss Act, the FTC has only 
identified and challenged “unfair methods of competition” 
through a case-by-case, “common law” enforcement 
action basis.

 In 2020, however, then-Commissioner Rohit Chopra and 
his then-adviser Lina Khan wrote a law review article 
arguing that the FTC still had the authority to adopt rules 
that specifically define the term “unfair methods of 
competition.”

 The article gave the example of a rule about “when 
noncompete agreements are permissible or not.”
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2020: FTC Workshop on Noncompetes

 In early 2020, spurred by interest of then-Commissioner 
Chopra as well as then-Chair Simons, the FTC held a 
one-day, public workshop about the issue of 
noncompetes.

 Speakers discussed both the empirical literature and 
the jurisdictional question of whether the FTC would 
have the authority to move forward with some sort of 
rule, policy statement, or other guidance on 
noncompetes.

 One economist (cited in CoC lawsuit) opined that 
noncompete enforceability harms wages but that 
evidence of effects on “overall welfare” (including 
business and consumers) is limited.

 Covid hit two months later, sidetracking this project.
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Noncompetes Become a Campaign Issue

 In a 2018 keynote address at the Brookings 
Institution on “The Future of the Middle Class,” 
then-citizen Biden identified noncompete 
clauses as a restraint on worker growth.

– “You know, 40 percent of all the workers in 
the United States will during their careers 
have to sign a non-compete clause. 
Sandwich makers, not a joke. Sandwich 
makers.”

 Then, at the very first kickoff rally for his 
Presidential campaign, President Biden called 
for a ban on noncompete agreements for low-
wage workers.
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Executive Order 14036

 In 2021, after President Biden took office, he appointed 
Commissioner Chopra to serve as Director of CFPB. He 
also appointed Lina Khan to serve as Chair of the FTC.

 On July 9, 2021, President Biden signed Executive Order 
14036, “On Promoting Competition in the American 
Economy”:

– “[T]he Chair of the FTC is encouraged to consider 
working with the rest of the Commission to exercise 
the FTC’s statutory rulemaking authority under the 
Federal Trade Commission Act to curtail the unfair 
use of non-compete clauses and other clauses or 
agreements that may unfairly limit worker mobility.”
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2023: First-Ever FTC Enforcement Actions

 On January 4, 2023, the FTC announced enforcement 
actions against three companies, alleging that their 
noncompetes with employees were an “unfair method of 
competition” in violation of the FTC Act.

– “[T]hese actions mark the first time that the [FTC] has 
sued to halt unlawful non-compete restrictions.”

– One company required security guards to sign two-
year/100-mile noncompetes, which a Michigan court 
had previously found to be unlawful under state law.

– All three companies settled by consent decree, 
basically agreeing not to do it again.
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The Next Day: Proposed Noncompete Rule

 The very next day, the FTC proposed its regulation that would 
declare virtually all employee noncompete agreements to be an 
“unfair method of competition” in violation of the FTC Act.

– The FTC released a 216-page notice of proposed rulemaking, 
surveying the academic literature on noncompetes.

– The FTC preliminarily found that noncompetes suppress wages, 
both for workers who are subject to them and for workers who 
are not.

– The FTC also found that noncompetes raise consumer prices, 
increase market concentration, and discourage entry by new 
competitors.

 The FTC opened a 90-day window for public comments. Over 
26,000 comments were submitted — >25,000 of which supported 
a ban.
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Final FTC Findings

 After a year-long process of reviewing and responding to 
comments, on April 23, 2024, the FTC voted, 3-2, to 
adopt the final Noncompete Rule.

 As factual support for the rule, the FTC found that 
banning noncompetes would result in:

– Between $400-$488 billion in increased wages over the 
next decade, averaging $524 per worker per year

– An additional 8,500 new businesses being created 
each year

– An additional 17,000-29,000 more patents per year

– A reduction in $74-$194 billion in spending on physician 
services over the next decade
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The Noncompete Rule: Overview

 For >99% of workers, the Noncompete Rule declares it an “unfair method of competition” to enter 
into, enforce, or represent that a worker is subject to a noncompete clause.

– “Worker” is defined broadly to include current or former employees, interns, volunteers, 
independent contractors, or sole proprietors.

– “Non-compete clause” is defined as any term or condition that prohibits, penalizes, or functions to 
prevent a worker from either (i) seeking or accepting a job in the U.S. with a different employer or 
(ii) operating a business in the U.S. after the end of their employment.

 For the <1% of workers who are “senior executives,” the Noncompete Rule declares it an “unfair 
method of competition” to enter into, enforce, or represent that a worker is subject to a noncompete 
clause if that noncompete clause was entered into after the effective date of the Rule.

– “Senior executives” is defined narrowly to mean persons who (i) have officer-level “policy-making 
authority” for a business entity (i.e., final authority over significant organization-wide decisions) 
and (ii) earned at least $151,164 in the preceding year.
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Notice Requirement

 For any noncompete clause subject to the ban, the Rule 
requires that employers give notice to workers that their 
noncompete clause will not be — and cannot be — enforced.

 The Rule includes model language for providing this notice, 
but employers may choose other forms of notice so long as it 
meets the requirements of the Rule.

 Notice may be provided by hand, mail, email, or text, at a 
worker’s last known street address, email address, or phone 
number.

 If any employer has no record of a street address, email 
address, or phone number, then notice is not required.

 Notice must be provided in English, with an option for 
providing additional notice in other languages.
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Exceptions

 The Noncompete Rule has three explicit exceptions:

– It does not apply to a noncompete “entered into by a person pursuant to a bona fide sale of a 
business entity.” This exception includes the sale of “the person’s ownership interest in a 
business entity, or of all or substantially all of a business entity’s operating assets.”

 “Business entity” is defined to include subsidiaries and “divisions.” But, oddly, “policy-
making authority” does not include merely having authority over a “subsidiary” or “affiliate.”

– The Rule does not apply “where a cause of action related to a non-compete clause accrued 
prior to the effective date.” In other words, the Rule does not provide a defense for breach of a 
noncompete agreement that occurred prior to the Rule’s effective date.

– The Rule does not apply to the enforcement of, or representations about, a noncompete 
“where a person has a good-faith basis to believe” that the Rule does not apply. This 
exception serves, for example, to protect attempts to enforce noncompetes in court so long as 
there is a “good-faith” basis for doing so.
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Additional Provisions

 The Noncompete Rule is slated to go into effect 120 days from 
publication in the Federal Register (so, September 4, 2024).

 The Rule “supersedes [state] laws to the extent … that such 
laws would otherwise permit … a person to engage in conduct 
that is an unfair method of competition” under the Rule.

 The Rule includes a “severability” clause, so that “If any 
provision … is held to be invalid or unenforceable … the 
provision shall be construed so as to continue to give 
maximum effect of the provision permitted by law.”
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What “Noncompetes” Are Covered?

 The Rule defines a noncompete as any “term or condition” that “prohibits,” “penalizes,” or 
“functions to prevent” a worker from seeking a new job or starting/operating a new business. 

 This definition has a few important implications:

 Other forms of restrictive covenants, e.g., nondisclosure agreements, non-solicitation 
agreements, or “no business agreements,” will generally fall outside this definition. But the 
FTC says this is a “fact-specific inquiry,” giving the example of a NDA that bars a worker 
from using publicly available information. And, in any event, NDAs, non-solicits, etc., are 
always subject to the FTC’s general powers to prevent unfair methods of competition.

 The Rule is not limited to freestanding “Noncompete Agreements.” Instead, for example, a 
discrete noncompete clause included within a larger “Nondisclosure Agreement” is subject 
to the Rule. But the Rule only prohibits entering into, enforcing, or representing that a 
worker is subject to a noncompete. Therefore, there is no requirement that pre-existing 
contracts be rescinded or reformed to comply with the Rule.
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The Rule for “Senior Executives”

 The FTC found that most noncompete agreements are “exploitative and coercive” because they 
reflect “unequal bargaining power” between workers and employers.

 With respect to “senior executives,” however, the FTC found that noncompetes do not reflect 
unequal bargaining power. Instead, the rationale for regulating noncompetes with senior 
executives is that these noncompetes inhibit the formation of new businesses because senior 
executives are the most likely people to either form or lead new businesses.

– Oddly, the FTC suggested that noncompetes with senior executives may pose a greater 
overall harm to competition than other noncompetes pose.

 Therefore, the Noncompete Rule only bans noncompetes with senior executives that are made 
after the effective date of the Rule.

 Again, “senior executive” is defined very narrowly: it captures a business entity’s president, 
CEO, officers with policy-making authority, or similar persons. It excludes merely “advising or 
exerting influence” over policy. And it excludes mere authority over a subsidiary or an affiliate.
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Frequently Asked Questions

 Under what circumstances might a NDA/non-solicit rise to the level of a 
noncompete?

 What about a training repayment agreement?

 What about an incentive program that requires working for a period of time 
(e.g., vesting schedule for stock options)?

 Does the Rule apply to owners/partners in a business (e.g., springing 
noncompete arising out of repurchase rights)?

 What about “garden leave” agreements?
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Limits on FTC Jurisdiction

 The FTC Act imposes jurisdictional limits on the FTC’s ability to prevent “unfair methods of 
competition” when done by certain forms of businesses:

– “The Commission is hereby empowered and directed to prevent persons, partnerships, or 
corporations, except banks, savings and loan institutions described in section 57a(f)(3) of this 
title, Federal credit unions described in section 57a(f)(4) of this title, common carriers subject 
to the Acts to regulate commerce, air carriers and foreign air carriers subject to part A of 
subtitle VII of title 49, and persons, partnerships, or corporations insofar as they are subject to 
the Packers and Stockyards Act, 1921, as amended, except as provided in section 406(b) of 
said Act, from using unfair methods of competition in or affecting commerce and unfair or 
deceptive acts or practices in or affecting commerce.”

 Additionally, the FTC Act defines “corporations” in a specific way:

– “‘Corporation’ shall be deemed to include any company, trust, so-called Massachusetts trust, 
or association, incorporated or unincorporated, which is organized to carry on business for its 
own profit or that of its members…”
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Unpacking the FTC’s Nonprofit Exemption

 The FTC has previously had success asserting “unfair methods of competition” jurisdiction over 
certain nonprofits, e.g., a nonprofit trade association, or a nonprofit physician-hospital 
organization that negotiated managed care contracts on behalf of private, for-profit medical 
practices.

 The FTC uses a two-part test for evaluating the nonprofit exemption:

1. There needs to be an “adequate nexus” between the organization’s activities and its public 
purposes; and

2. The organization’s net proceeds must be properly devoted to bona fide public, rather than 
private, interests.

 The FTC also notes that some nonprofits may have for-profit subsidiaries or staffing companies, 
which would be subject to the Noncompete Rule.

– E.g., if a nonprofit healthcare system employs doctors through a for-profit medical group or 
through a for-profit staffing company, then those doctors would be subject to the Rule.
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Three Lawsuits Filed Within Three Days
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Primary Grounds for Challenges
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 The Ryan lawsuit — the case that appears to be 
moving the fastest — contains six separate claims for 
relief:

– Count I: the Noncompete Rule exceeds the FTC’s 
statutory authority

– Count II: if the FTC has substantive rulemaking 
authority, then that is an unconstitutional delegation 
of Congress’s legislative powers

– Count III: FTC’s structure is unconstitutional*

– Count IV: rule is arbitrary and capricious

– Count V: retroactivity/Takings Clause

– Count VI: Declaratory Judgment Act
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Plaintiff Arguments: 

 Section 6(g) is a carryover from the 1914 
Congressional debates about the FTC Act. 

 House envisioned that the FTC would only 
have “investigative” powers; therefore, included 
statute giving FTC various procedural powers, 
including power “[f]rom time to time [to] classify 
corporations and … to make rules and 
regulations for the purpose of carrying out the 
provisions of this subchapter.”

 FTC has never before enforced a standalone 
UMC rule adopted under Section 6(g).

 In 1975, Mag-Moss Act specifically restricted 
the FTC’s rulemaking power for UDAP rules.

28

 In 1973, the D.C. Circuit considered a similar 
challenge to the Octane Rule (which, recall, 
was adopted under both UDAP and UMC 
powers). The Court squarely held:

– “‘[R]ules and regulations’ in Section 6(g) 
should be construed to permit the 
Commission to promulgate binding 
substantive rules as well as rules of 
procedure.” Nat’l Petroleum Refiners Ass’n v. 
FTC, 482 F.2d 672 (D.C. Cir. 1973).

 Mag-Moss does not limit “any authority of the 
Commission to prescribe rules (including 
interpretive rules), and general statements of 
policy, with respect to unfair methods of 
competition.”

Likely FTC Responses:
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Likely Plaintiff Replies: 

 National Petroleum Refiners makes clear that the FTC’s “regulatory 
authority is not absolute.”

– “The Commission is hardly free to write its own law of consumer 
protection and antitrust since the statutory standard which the rules 
may define with greater particularity [UMC and UDAP] is a legal 
standard.”

 It would be anomalous to read the Mag-Moss Act to authorize 
regulations like the Octane or Tablecloth Rule so long as the FTC only 
used its UMC powers, not its UDAP powers.

 In any event, National Petroleum Refiners is 50 years old and does 
not reflect modern-day jurisprudence on agency rulemaking.
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The “Major Questions Doctrine”

 Over the past three years, the Supreme Court has repeatedly invoked 
the “major questions doctrine” to invalidate certain major rulemakings:

– Regulating CO2 under EPA power to regulate emissions; canceling 
student debt during Covid under the Department of Education power 
to waive or modify loans in connection with certain emergencies

 Factors relevant to the “major questions doctrine” include whether:

– Agency has “claimed to discover in a long-extant statute an 
unheralded power representing a transformative expansion in its 
regulatory authority;”

– The agency “located that newfound power in the vague language of 
an ancillary provision of the [enabling] Act;” and

– “[T]he Agency’s discovery allowed it to adopt a regulatory program 
that Congress had conspicuously and repeatedly declined to enact 
itself.”
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Additional Claims

31

 The Constitution does not allow Congress to delegate to an agency the power to make legislative 
rules based on notions of “unfairness.”

 The whole FTC is unconstitutional because the President cannot remove Commissioners except for 
“inefficiency, neglect of duty, or malfeasance in office.”

– This claim is foreclosed by recent Fifth Circuit precedent but is being preserved for potential 
Supreme Court review.

 Even if the FTC has rulemaking authority, it does not have authority to ban contracts retroactively.

 The Commission failed to adequately weigh the empirical evidence; failed to adequately consider 
the benefits of noncompetes; failed to properly consider the costs of the Rule (e.g., increased trade 
secret litigation); failed to consider reasonable alternatives (e.g., excluding forfeiture-for-competition 
or reasonable liquidated damages clauses); and failed to respond to certain comments.
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Ryan Briefing Schedule

33

 Ryan has moved for a stay of effective date and a 
preliminary injunction against the Rule. Court has entered a 
scheduling order on this motion.

 The FTC has until May 22, 2024, to file opposition

 Plaintiff has until June 5, 2024, to file a reply

 If Court determines a hearing is necessary, hearing will be 
on June 17, 2024

 The Court will issue a decision on the merits by July 3, 2024
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A Fork in the Road

34

Scenario

1

Court invalidates Rule 
in its entirety, in which 
case we go back to 
status quo.

Scenario

2

Court upholds Rule in 
its entirety, in which 
case noncompetes go 
away.

Scenario

3

Court invalidates Rule 
only in part or some 
other court issues a 
contradictory decision. 
Chaos ensues.
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So, Where Do We Go From Here?

35

 In the opinion of your presenters, the most likely outcome is Scenario 1: complete invalidation of the 
Noncompete Rule. However, we cannot rule out either Scenarios 2 or 3.

 Under Scenarios 2 or 3, where the Rule survives in whole or part, the next steps would be:

– For non-senior executives, prepare the required notice to employees.

 Requires information about worker addresses/emails/phone numbers

 Note that employer must be identified by name

– Identify “senior executives” as defined in the Rule

 Consider renewing/extending noncompetes for “senior executives” prior to Rule’s effective date
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So, Where Do We Go From Here?
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 Under Scenarios 2 or 3, where the Rule survives in whole or part, consider alternative forms of 
protecting company interests:

– E.g., reasonably tailored nondisclosure agreements, non-solicitation agreements, no-business 
agreements, fixed-duration employment agreements

– Consider whether any changes should be made to limit certain employees’ access to company 
trade secrets or customer relationships

 Prepare for likelihood of increased trade secret litigation when employees leave the company
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So, Where Do We Go From Here?

37

 Under any of the Scenarios, be prepared for noncompetes to be more difficult to implement/enforce 
going forward.

– The Federal Trade Commission has found that noncompetes violate public policy. Expect litigants 
to use that fact to their advantage — and at least some judges to follow it.

– Think about publicity. Noncompetes are a hotter issue today than they have ever been; expect 
increased public and political attention on individual businesses’ noncompete practices.

– Even if the FTC’s Noncompete Rule goes nowhere, the FTC will still have the power to challenge 
individual companies’ practices on a case-by-case basis. Therefore, expect heightened 
enforcement of noncompete practices, particularly with respect to non-senior executives.
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